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ABSTRACT 


This thesis aims at presenting a comprehensive statement of the 
personal mobility rights existing under Community law in the European 
Economic Community. 

THe introductory Tiresvuechaprer Commences with av dei inition of the 
Concept OF personal mobility and a discussion of the economic nature or 
this Concept within the European Hconomic Community. It goes on to 
discuss tne various sources of Community law aoa this area and the scheme 
OP tne Treacy provisions relating to personal mobility riehte.= | iv con— 
cludes with a general analysis of the protection afforded to fundamental 
rights by Community law. 

ihe second, third and fourth chapters ‘contain a déevailed “account cor 
the varlous separate rights that make up personal mobility. All include 
Sections on the relevant legislation, the substance of the right in 
@uestion and the scope of its application. Chapter Two deals with the 
rights Of entry and residence, which together constavuve, Che necessary 
Hirst step towards personal mobility. Both require that the, non-national 
be placed on the same footing as nationals and both involve a discussion 
of the work connection that is set down by Community law as a prerequisite 
to; their exercise. The chapter also contains sections On corporate 
CECOLMIULON,e Wale) Ten eculvalent vo entry, and residence for mavural persons, 
and tHe use of the public policy and health exceptions, the application 
of which has been restricted under Community law to these two rights. 
Chapter Three is devoted to the right to pursue a Livelihood. The diverse 
resvrictions thay can be placed on the exercise of This right by non-= 


Nationals are analysed, and there is also a discussion of the various 
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Community harmonising mechanisms, which are intended to help non-nationals 
comply with national laws of general application that would otherwise 
prevent them pursuing their livelihood in other member states. The chapter 
concludes with a section on the exception based on employment in the 
DuUbIMICe=Service wand june vexercise Of ciiiteial authority. Chapter Pour has 
thes proadest scope Of all, as at 2s concerned with the many different 
hacets, Of the non=nalionalts right Co equality in his host stare. These 
COmpmise Une 1 20CS Vol whemmigraniy wimselt. inciliding Nis Tregit Gerspecial 
social security, arrangements, and the rights or his famrlys SAL) vtaree oF 
wiese cChaphers consider the question Of Mationalivy and tae posmuLony of 
Nnon—E.h.C. employees of EHC. employers under the Ireaty. 

ine conciudine Chapter abcenpts TO summarise the Dasie etements ior 
tae Community law Op personal mobility and vo evaluate its Streneins, 


weaknesses and practical effect. 
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PREFATORY NOTE 


Ine system Of Civing Cases Gn Uiis Ssuudy Ws as tollows. Cases tia 
lave come betore the Coury of Justice ©f tne Communities are cited wn the 
Lext Of the thesis by am abbreviated name rollowed in brackets by the 
huMmberwassiened to unem by the Court. This’ number consists of tae case 
number wandSthe year int which it) was Tirst. brought within the jurrsdictioen 
of the Court - e.g. 32/76. Cases that have been decided by national 
GOUrTS are also cited by am abbreviated name rollowed anv orackevs by vune 
Hame OL ene memper svatve concerned. Full citations for all cases réererred 
to iO this msvldy are. caven inea lis: Tollowing the Table er Contents. 
Community cases are cited.in numerical order within successive years; 
national cases are cited in alphabetical order for each separate member 
Stabe concerned. 

During research On this study only the Common Market Law Reports 
(C.M.L.R.) were readily available to me, and in most instances this is 
the version of the case that was used. subsequently 2b became possible 
LO Check this) Version agains, that convained in the Buropean Court Reports 
\E.C.R.) and to supplement any Gaps ima the C-M-L°R. Series. Im the list 
OF ases ab the 1ronG of the chests the report. caved first as che one 
that was used primarily. 

Community Legis lepron 2S ‘cited “in The Text on the tnesie only by 
Mumber wetrhout reference to its title. In the case of regularions the 
humber Of the legislation is followed by the year in which 10 was 
issued — e.g. 1612/68; the number Of directives, by contrast, comes after 
the year in which they were issued - e.g. 68/360. All Community legislation 


Peferred To in the thesis is cited in detail in a list Tollowings the 
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Taple on Convents or, In tie Case of the directives on selt—employed 
acuivigles, ain) Lie Appendix. 

References to the Treaty provisions are based on the Sweet and Maxwell 
edition of the Treaty Establishing the European Economic Community, which 
COncainis: wile OLriclal Englism version and 2s the mosu accessible = — line 
Convention om Mutual Recognition of Companwes proved diddicult to locate 
and reliance had to be placed on the unofficial English translation in 


wie CCH Common Market Reports. 
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The Treaties 


Treaty Establishing The European Economic Community. signed 25 March 195/. 


Act Concerning the Conditions of Accession and the Adjustment to The 
Treaties. “signed 22 January 1972. 


Citations from these Treaties are from European Community Treaties, Sweet 
and Maxwell, 4th edition, edited by K.R. Simmonds, which contains the 
official English version. They have been checked against the extracts 
from the Treaties in Halsbury's Statutes of England, 3rd edition, volume 
42A, as supplemented. = 


Convention 


Convention Relating to the Mutual Recognition of Companies and Legal 
Persons, CCH Common Market Reports, p. 6255. 


General Programmes 


General Programme for the Abolition of Restrictions on Freedom to Provide 
Services, 1962 J.0. p. Se (Sp. Edn. Second Series 1X, op. 3) 


General Programme for the ADGIition Of Restrictions on Preedom of 
Esvabivsnment, 1962 070. D.206 (Sp. Edn. vsecond series ax. ep] 7). 


Regulations 


Council Regulation 3 of 16 December 1956 on the application of social 
security to employed persons and their families moving within the Community, 
(95S Oe we 561 5 


GCouncrl Resulation 1612/68 of 15 October 1966 on freedom of movement Tor 
Workers Within the Comminity,. 966 0-0.L 257, 1. 2 (se. Edn. 1966 (11), 
Dre trey s 


Commissiom Reculatron 1251/70 or 29 June 19/70 cm the right or workers to 
remain in the territory of a Member State afver having been employed in 
chavs tare, (CFO J2O. Veet. 2a Sp. dn 1 OFO, CEI), os va02 |. 


Council Regulavion (408/771 cr i4 dune 197) nm the application Of social 


security to employed persons and their families moving within the 
Communiive (97td.0, @ 140, pe. 2 (Sp. Edo. 197 i oe Ao 
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Council Directive 65/i--<see under Agriculture and Horticulture in Appendix. 


Counce Directive 
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Couneus) 


Coumei 
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Directive 


Directive 


Directive 


65/264 - 


66/162 - 


see under Film Industry an Appendix. 


see under) PublacUriisa ties aun Appendix. 


67/42 - see under Real Estate in Appendix. 
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under Agriculture and Horticulture in Appendix. 


Council Directive 67/654 - see under Forestry and Logging in Appendix. 


Council Directive 68/192 - see under Agriculture and Horticulture in Appendix. 


Council Directive 687360 of 15 October 1968 on 
on movement and residence within the Community 
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Directive 72/194 of 18 May 1972 extending 


68/364 
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68/366 - 
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(2u(Spe sedate i96es (Iii won 4350): 


under Wholesale and Retail Trade in Appendix. 


under Wholesale and Retail Trade in Appendix. 


under Food Manufacturing in Appendix. 


under Food Manufacturing in Appendix. 


under Catering Industry in) Appendix. 


under Catering Industry in Appendix. 
under kiim Industry ia. Appendix. 


under Agriculture and Horticulture in Appendix: 


69/82 - see under Mining and Quarrying in Appendix. 
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See 


under Film Industry am Appendix. 


under Coal Trade in Appendix. 


under Coal Trade in Appendix. 


71/18 - see under Agriculture and Horticulture in Appendix. 
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117305 - 


BOS 


See 


under Public Works in Appendix. 


under Public Works in Appendix. 
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Council Directive (3/146 08 2i May 19/3 on the abolition of restrictions 
within the Community for nationals of Member States with regard to 
Ceveblisnmenteand thesprovissonvlonescrvices, “1973 Onawitii2, >. 14. 


Council Directive 73/183 see under Financial ins ricucions 11 Appendix. 


Council Directive 737239 


see under Insurance in Appendix. 


Council Darecrivie (37 240 


see under Insurance in Appendix, 


Council Directive 74/556 


See under Toxic Products in Appendix. 


Council Directive 74/557 


seceunder Toxic Froducius in Appendix. 


Council Directive 75/34 000 if December= 1974aconcerning the rightveor mationals 
of a Member State to remain in the territory of another Member State after 
having pursued therein an activity in a self-employed capacity, 1975 O.Jd. 

Lin Ae Oe OP 


Council Directive 75/35 of 17 December 1974 extending the scope of 

Directive No. 64/221/EEC on the coordination of special measures concerning 
che movemeny and residence of Tereien nationals which are justified on 
Brouads Of publiC policy, public security or public health te inelude 
nationals of a Member State who exercise the right to remain in the territory 
Of another Member State after having pursued therein an activity in a 
selr—employed capacity, I7> Ocde L) 14, pa 14. 


Council Directive 75/362 - see under Health Care Professions in Appendix. 


Council Directive: 75/7 363°= "see Under Health Care Professtons in Appendix. 


Council Directuve: (5/366 — see under Miscellaneous Activities ian Appendax . 
Council Directive 75/369 - see under Miscellaneous Activities in Appendix. 
Council Directive 77/92 - see under Insurance in Appendix. 


Council Directive 77/249 - see under Lawyers in Appendix. 


Council Directive (7/7452 — see under Health Care Professions in Appendix. 


Council Directive {7/453 - see under Health Care Professions in Appendix. 


Coumeil Darecrivery i /S66 "or 25 July 10/7 On the education of the chitdren 
OT nigrante workers, 1977 O.d. i 1994p. 232. 


Council Directive 77/780 - see under Financial Institutions in Appendix. 


Council Directive 78/686 - see under Health Care Professions in Appendix. 
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see under Health Care: Protressrons im Appendix. 


see tinder Health Care Proressions in Appendix . 


see under Health Care Protessions im Appendix. 


see under Insurance in Appendix. 
scesunder Health Care Proressious in Appendix. 


see under Health Care Professions an Appendix. 
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26 January 1982, amending Article 16(1) of 
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Lisl OF CASES CLIED IN THis. siupy 


Berore the Court OfeJustice of the European. Communicies 


26/62 N.V. Algemene Transport- en Expeditie Onderneming van Gend 
en hoos vy. Nederlandse Tariefcommissie,’ (1963) C.MeL.Re 105; 
[W863 B.C. Ra ts 


28-30/62 Da Costa en Schaake N.V. and others v. Nederlandse Belastings-— 
administravicse (06s) HeG.R. 31. 


15/62 Unger (Hoekstra) v. Bestuur der Bedrijfsvereniging voor 
Detailhandel en Ambachten, [1964] C.M.L.R. 319; [1964] 
Rive Groin rone Walihas 

92/63 Moebs (Nonnenmacher) v. Bestuur der Sociale pene eee 


POGGh "CaM OR. 336") 1064 | EB. GzRe 2381. 


100/63 Kalsbeek-Van der Veen and others v. Bestuur der Sociale 
Verzekecinesbanks (1964) C-M.L.R. 5465° (19064) E-Gok. 565. 


6/64 Costa v. Ente Nazionale per l'Energia Elettrica (ENEL), 
PVOG4 MCA ena a2 5s POCA tae. 805. 


31/64 Gemeenschappelijke Verzekeringskas ‘Dé Sociale Voorzors" v. 
Ware Beritnolet.en| (960 eC2MlL.R. 1TO1c* [905] E-C.R. ei. 


33/64 Betriebskrankenkasse der Heseper Torfwerk G.m.b.H. v. 
Heberdina van Digke [1966] COMoL-R: 1973 11965] BaG.R. OX: 


44/65 Hessische Knappschaft v. Maison Singer et Fils, [1966] C.M.L.R. 
Se 11965) BIG 965. 
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Chapter 1 


INTRODUCTION 


THE CONCEPT OF PERSONAL MOBILITY 


A Definition 


Personal mobility is the ability to move freely between different 
jurisdictions and to reside, permanently or temporarily, in whichever one 
chooses. This ability may exist within one sovereign state with respect 
tO 1s COnStituent provinces or states, or On an international Level 
between a group Of Sovereign states. 

the basie righnts—or personal mobility — those without which movement 
cannon even Deel a = are tie: elents on entry linvo and residence an anovaer 
jurisdiecion. Io these must be added the right to pursue a livelihood, 
fOr witli ene exception Of tours cs, “Svudenos, retired people and) the 
independently wealthy, a person who: Goes to another jurisdiction will need 
LO be able tO carn His Jivine dn order Lo renain. Pigalily.,. there is ine 
PIignt TO -equal treatment, which assures the migrant tie same magnus -and 
benefits under the laws of the host jurisdiction as those enjoyed by persons 
aireadvye there. | lr the firs) three rights are the pillars Upon whiten personal 
mobility is, Founded, the right to equal treatment is the cement thar holds 
them up; there are few people who would consider moving to another juris- 
diction for any extended period of time without a guarantee of continued 
access to the social amenities that form an andispensable part of modern 
life. 

What these personal mobility rights entail in practice is the abolition 


ef all discrimination against outsiders. As far as emiry vand residence 
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ane je0nCerked, tiisican ibe achieved quite Simply by treating them in the 
Same Way as whose who are subject to the jurisdiction. When 1t comes to 
the right to earn 4a livelinood or the right bo equal treatment, the 
siulavion is more Complex, for, ian addivion to laws that openly discriminate 
againsvu-outsiders, there are also laws of general application which, 
because of the criteria upon which they are based, lead in fact to the same 
result. ihis latter vype of discrimination, whieh isinormalily called 
discrimination in fact, will not be eradicated merely by treating the out- 
sider on an equal footing with those subject to the jurisdiction as this 
means thar he must still contorm to tne general Maws that discriminave 
against nim. | Mewilinbe necessary to go further and modity the craveria 
upon which these laws are based. 

LU TssimportanG wo distinguish discriminatory general laws trom those 
Chat May déver personal mobility but which either afrect all persons in dike 
Manner Vor can De objectively justified. The Nien: Vaxeation rates ta a 
particular qurirsdiction may discourage immigration, but they do mou place 
outsiders at any particular disadvantage. A requirement that an outsider 
possess the Wdualificacvons Of the nosy jur@sdietion, on the oiner anand, 
Goes disadvantage Him, DUT ii Sut can ibe jUsStiited as necessary to mainvaia 
standards and protect the public welfare, it cannot be considered discrim- 
inatory.* Nevertheless, because such laws present obstacles to free move- 
Ment, they will have to be harmonised if complete mobility is Uo be achieved. 
such harmonisation is easier in the case of laws that serve some public 
goal than for those which result from national economic and secial priorities, 
for an the latter instance it will first De essential To Tormuleave common 
policies. However, where the achievement of personal mobility is part of 
a wider scheme of economic integration, as in the European Economic Community, 
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there will often be an attempt to do this.~ 
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TypesvorsPersonaleMopility 


There are two types of personal mobility depending on the goal that 
ties wavended TO serves ia personal mobility Ss co be Wsed vo express 
and consolidate the political unity of a particular area, it is the free 
movement of persons in the abstract that assumes paramount importance. 
Thisventaits complete freedom of entry and residence throughout the juris— 
dicrions, taking up the political unit with less attention being paid to 
the right vo pursue a livelihood: Ihe right te equal treatment will rerlect 
Ene political perspective of free movement Dy emphast zine Civic and) polmrical 
rights rather tianwine social and Giher Denerlts That normaly derive fron 
employmemc.. Where, on the other hand, personal mobility 2S pert co a process 
OV seconomae Thtezration between different jurisdicvions and So Serves pureiy 
economic ends, the free movement of persons has only a functional importance. 
Wha us required 2s that people be able to export their Labour and carry on 
eneir selr—enployed activites an) accordance with the dictates or economic 
HOrces-and free Of, any jurisdictional barriers. Thus the raghy Go, pursue 
a livelihood becomes paramount, and the right to equal treatment will con- 
Cer, above ell contintied access GO CHNose amenities such as secial 
insurance. minimum wage legislation, job Security and fiscal concessions 
bieav are réelaced to employment. The rights of entry and residence will 
exist, Only to the exten’ Necessary to permit the free movement of labour 
and DUSILReSS aclivities; wa Other words, they will be based on a work 
COnnecuLon. 

Political and economic personal mobility will exist vogethner only in 
ea UMmivary Stabe, whieh is both am Economie and political univ. In a Pederal 
State, political personal mobility will usually accompany and underline the 


POlItical UnIty Of the nation, bul the degree of economic Tree movenene 
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Wide depend on the Level! of economig integration between the constituent 
parts On he tederarvon.- Canadas, for example, has historically been Less 
economically integrated than the United States with the result that there 
have €xXisred more opsStacles, to the pursuit of a livelihood in another 
Drovince: andeve access to wits soclal benefits than are permitted between 

tie tsStaves. OF NCS > southern neighbour.” ine tne rcase Or invernaLrronal 
Sconomiuc antersration, such as’ thesHuropean: Economic Communitzy and the 
Caribbean Community, to name but two of the many regional economic arrange- 
ments, the very basis of the associations ensures a regime of solely 
economic personal mobility. the scopesor the righ: vo pursue a@ Livelinood 
in SUChT Sssoclationsewill. however, sdiiter according vo the CXveninel Seaie 
Livegratiom involved. Sm the Ee micC. heeaty, whilen alnswabl the werywleast 

at establishing a common market between the Member States, there is provision 
for a general free movement of labour and business activities, whereas the 
UPeatvy, €stablashing the Caribbean Community, which remains essentially a 
Pree trade verea, allows only for avery rudimentary right of establishment 
for self-employed: persons and commercial undertakings.» Pollivacal personal 
MODLUECY Ohy anmrnternational Level will, of course, follow from any develop- 
mente towards! political unity among the various regional economic groupings, 


but, as yet, Such developments have not occurred. 


Personal Mobility in the E.E iC. 


ihe language of the personal mobility provisions of the Treaby of Rome 
COnbained In Weticiles 48 (6 65 ‘seems to tle freedom of movemenv uo a very 
narrow view of economic activity. A worker may only move where he already 
3) 


has an offer of employment in another Member State,~ and the self-employed 


are permitted free movement only in order to permit them to establish them- 


spatisews) os doce 


esst pom! wiiertwein eed. 
«it aypedetete bette 20! dart A ergs 


pais 4 Fe oR 
wine ol NCEITTS. a Sivena ait oe saivetsil= 


'* > at 
a8 falegried Sew seta esifsand ssicoy 25) 5% aes 


. - eo <ol), Mie P at anten ene Alils Eee | Mel 
pores (A A > 48 < 


= peste Las quar ene ae 
tuea ye SRureeod TELAT CT neserws afty @= aout iy . = | 
. = 
amen of) ya reneet a 


1, 


sanes®e. aides laacige! (Nat sity > 
“= = J an - ¥ | 
) > Seen Sew v¢ ‘ e 2° 275 [feu ea ont. aon 5 
Viti : Sih & ae 6h o 
\ 4 ; 
, ; | : 
ai at | pian (SeaeeeG, 
? i*Poevi lt i= im 7 ( 4 iz a i 
_ 7 
>= | : (i) eee lis) Séeee 4 
wv shatee en PY tag ed] os oe ynty mM gases 7 
is ?  |% by y Viren seas Sit Ce ivi 
; € = cS a 


> 
; 
i 
t 
re 
q 
z 
FT 
a 
« 
ty 
=* 
Ap 
7 
a 
G 
ai) 
+ 
a 


Sars Ted Ai ipl wat — 1S Ce ne, of — « andl 4 


ge qeosay ,*%31 é 
: - yr i ee ir: ah ioase® 4 
my si. av ¢ i wl sta? Pil 
! F103 > at Ck Ape Tk Swed reqaiqne= Shee oY 
. 4. seemies "Ge 1.88 .aveh fee teyi lar Me wns 
+ oe a ; - 
ise = cae t) septeliog sim 
- 
| 7 e = 
pay denhe aA =ve Oring gs bvel ee ae 
6 : 
” ew aan — ls 
; ) een 
3 in tees rej vier, (2201gne: lancet LA’ ic) =.enee 


: . 


rie’ a : 1 Shears a Pes =| rdf ay means senfiaahc sa. eslngiie 
: ih a 
Vegeta <A ree Gem ay we oe A rs 


— ane Monee: pet yea tates ea 


eased 
a oe a 


cm 


- vy 


~] 


caries” Or mo mrovide servi ces abroad. | There varce fapparentl yane mova lat 
Gughns. for themunemplovyed, Por persons wishing TO investigate the possibility 
OD Sevuineg up eit oreign establishment or vo ‘travel wn “order to obtain con— 
ULaGts Ory une Services, Of Mor reCciplents Of Services. However, Gn its 
secondary dlesislarivon ton personal mobility, 2ssved pursuant vo the DTreaxy , 
the Council vot the Huropeam Communities has chosen to interpret these 
Provisions more broadly in the Wient or the socal objectives “of the Treaty 
aosev Ulin ithe reamble andmirtvicle 2, whichcal for the improvement of 
living and working conditions within the Gomineten Necordingly, acertain 
Preedom on movement asextended to Those Tookines for Orie? or Seeking ouTr 
business onsopamiries!” in other Member States as well as to persons who 
wish to travel abroad to receive sormlece,, || ia addition, anyone who is 
covered (by va social security scheme of ja Menber State that relates coverage 
in some way to employment or self-employment may benefit from the Community 
rulesron Social’ security, regardless: of whether or Nol That person invokes 
them Tor purposes ‘conhected with employment ana anocher Member state. /* 

ihe Court Naswconsistently supported the Councils approach. There 
ake Trequenie Rererences Uhimits decisions on personal mobility costae under— 
Dyan Obyects Ves On apne Commer, 2 whiter the Court agrees sare “Te "ensure 
Socral progress, eandeseek the constant improvement ‘or The diving and working 
conditions of...[the] peoples [of the Member States]...."!* More specifically, 
woe Courn has tipneld tne Droader applicatiow that she Council has @iven wo 
The personal mobi ty wii ehicstensiraned inl the Treaty. in a rekeavively Sariy 
decision in Unger (75/63), the Court took the view that mobility rights 
dG nov acerue exclusively to persons “holding a job au thay wery moment," 
Wiech NainiciwecaAtes the Council Ss extension ©F Tree moveneny vo Uaese in 


Search) oF employment and business opportunities. Later, im Royer (48/75), 


eaietema nl Far2ePrens one simtt” Sbeowte ae 


s1itephiod oar eaialiest Y aurea Boao’ fot shiek 
og qat7o atl Aavent sd sik Spite cet 1g 0 Be 


= 


sPQ3 ALazer _ 7 A ' 


_ ae 
ne 


asi «) cee. sea yy eIAslarae? THe 7 ‘oR hreise. 


. oN Qeebbute taveed sae 42 iiow [eygeieq, ne avtcelelaek 
259 extiimunr> noaee we a? v0 4 


ie o 
éaupstst of NeBaag 
tn) CU LapeiLdO Aes ee 2at | a ie aid SY. 4lesona ace 
dneiy Seed airid one gi lmeayt Shs; ade 

tnsiq snot ones Sn tow Bie, 


$ ; bey pO ws 31S 2 ans Po err 


-— 


4 renee as S07 .704 -H.y 


\ : 

v i F 4 % baw op T * : 
* S£ : ¥ “GS > , + 600 d Sa } , asnss > aS ng@evon 
® ' eee ee ee ee B.iJG" iil 

ia 
Oty re’ fiers thee 4 ~PELLPISE is7e4, 0) (R= 
, 
4 4 2 = ape elgearsacne:,& Stinjs VIVNoe bee 


sis eerste s ene) paasmaaldhar Tes =o DiSryo ae wae ae 


us = eI 
‘ Seq) ta. Sen oI Se > eaathers o. vite? é5ltom, OS 
: F mts Fh NRERYOL ge & Ste ULL eseuaib te? 
4 1) yA is Laogaye digo <6) 2 B29 sang See 9: 


sak 2p by Nem :goce4 ss, SO Boekel ost SAL at wae sist 40ST « u 


’ 
1 ~ 7 dnl 4 1) seo) 181 SS ewig 


oe 
Bh W bs P PHHV ATMEL Els soe fae ces ened @8fee 
» : ry - 
fl 
iagivin=ap Sieh)” a ledacste eee Se 1D | ee aean rei a) ipa 
; — : is 
he e -* cS [ecm ays ee oa uric bq Sthive aan on 


is si = oi Ata 5 i) feet (7° Ad beset go@ eipaird Ye tse 


vit Pare Til) kee Gg as napa a9} DANGT 13 


ee nner eeete » Fly oda 


ee a) eems_co TPAD ea Ve ee 2s 


Loew COURT Le Dress) Gelers vo MNe right To lock aor work an another Member 
ope In Watson and Belmann (1137/75)" a appears taciitiyeto share 
Mdveegave-Genera ll irabucenmistaccepvadce ia’ principle sor the Treesmovement 
Ofirecipienes ior services. VFinally, ina series sor deed alone. On tie 
SCope Of apolitallon COnwneeulation Ss Setting Our the Community  s) social 
Security rilesse the Porerunner om the present Regulation 1408/7, tae Court 
COUDGE NO Lh he Ine thes reatys provisions Tol indicate than ihe rules mey only 
apply tO migrant workers. “Thus, a worker is covered by the rules while 
omy onvholiday anyanother Member genes” even where he has always worked 
minmOniy OneyMenbers stave throughout his entire Lipen 

Li Ssamportant: nob tomexageeraterthe role of the Court: andr the Council 
Mit Peeinewtne COncepr One personal mobility trom the very strict, Cont ines 
placed wpeniat by the Treaty provistonsyim Arcicilés 46° te 66. There 1s ne 
SuUppOrv ineeithner the Legislation or the jurisprudence of the Community rer 
Eien Vview OL sSOnemschoOlarcs Thavwecomplere freedom sot enury and residence is 
Required DYSENew realy Ine erder cto realize the political uniom thay cney 
Claim LSeSev oul vas a coalktia the PreamblerandeAriicte pace Personal 
Mobility mays nol predicated’ On employment wnder’ the Gouncil's Mesislavion, 
DU Ip Still remains work-relateds the migrant must Leave af he does not 
Tac sal nee: | GOrmdeGides: Asati Sseuui ne oma DUSIMeS Ss mes cab Ss iimetat 
LAS TAS Ost geke end Giem Dire; NOer Vandy reciapileny Gf (Services may remain 
ioe anovier Member state only as long as iS required ror their performance .~ 
ihe Court. has been equally ansistenveon the economic Dasis of personal 
ob iity within tae Conmnwhy and has conmssstently  inverpreted the @eneral 
objectives of the Comunity in purely economic terms. When it was asked, 


Hor exemple. to rullevon wietner the activities of football players come 


Vitiig tierseope om personal mobilily as detined by the treaty, 1 ceclared 
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thas Miavineeretardsno ticNobjeculves Or tie Gommunity, tae practice ior 


Spores Sub Te ots LONCOnmunin™ Lewin so iar as Ip econstituves: an economic 


acti i yw eel sone MmMca ie Of Mart Loe 2 ion the eee Tie apVvemon oy 


Wave and Dashwood, TOslind Support for their claim Pormolitical personal 


fool Wwai nine oie Community ime the Court's decision in fracas (7/75) and 
Maison Singer (44/65) is inconvincine.-7 Indeed tne two Cases are tmurcner 
evidence That tae Court Vakes the opposite view. Although it is possible 
TOmduesvloOne une COUrU=S contention In Maison Singer thaw ne excensivon om 
the Community's special social security arrangements to non-migrant workers 
derives from the need to establish "as complete a freedom of workers' move- 
ment as oa the approach nevertheless andicaves that tne Court as 
Noun Ceparvuing Tromeies tasistance On an economic basis for personal) mobiilicy 
richus Whom CheeHnH.c.  Desldes. Tae ~ranving Ol isOClal Security, Coverage 
Ce LOUriStUS under the Community rules does mot conter upom them any righis 
with respect to entry and residence, which are the crux of political personal 
mobility. .4s Tar as the Pracas decision TS concerned, wne Court Ss view Thay 
SOCiIalVSecuriLty Benerits Must accrue Lo The handicapped child of a mon— 
Wapienal! resident and comtinue even after he reaches his majority is 
pescd OM Grs.concepUlon on the migrany worker's righ vo equal erearment 
ie vier hOosy state, Which, as tae Coury points ouw, falls squarely within 
che conrines of economic personal mobility: 

indeed, if this were nov the case, a workervanxkious to ensure 

vo his child the Lasting enjoyment of whe benefits Meécessivaved 


by his condi oven ac ea andicapped persem, would be induced nov 
to remain in the Member State where he has established himself 


it-may well happen that the E.E.c. does move towards the political 


iMiiveabion Of mts Member States, im whuch case political persomal mobilivy 
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willie come wemecessary cool Cerconsolidatve the Unity wr tite new -super=srare 
and the Treaty will have to be amended. Im the meantime, however, the H.E.C. 
Fematns any areavor purely economic intesration WLth an appropriarely economic 
CONCeOUNOn ler sOne obi Imes ireaty am presene admute or imo olier 


possibility.°7 


THE SOURCES OF COMMUNITY LAW 


The Sources 


BeEOtoOnne a ree Movened ih within tne Hh .C.) Vs recieved hy sCommunir 
law. IAG Mala body of this aw 2s. contained an Articles 4S fo 6G Of tne 
Ieeat yi Me secondary lesislation or tie Council and the Commission made 
DUrSuiaMtG Lo the Treaty in the Torm or regulations Or directives, and 
national legislation of the Member States passed at the behest of and in 
Sontornivy with Community directives. There is also provision im the Preavy 
ror tne Coumei) Te adept general programmes Of action With respect to the 
Evel MyrOnmOnntces belcr1 Ons om freedom OF establishment~” and Om Treedom ve 
provide Services, -. and for the Member States to conclude conventions 
between themselves relating to the avoidance of double taxation and the 
MuUtUaL PecosnitiCn ot companies: and Foes ihe general programmes, how 
CVeG@ wae mov iadi nie ere ae and there as MO Cenventlon Oa vaxalwem Wor 


PAavitTiCation Of “the one that was signed on muvual recognition Of companies. 


De rinalisource no: CCmmunLty Law is the jurisprudence of tie Wourg of Vusuice, 


When 1s Piven authority Under whe Ireavy LO dnvterprey tne Treaty and co 
review the legality of Community secondary legislation. 

Prior vo tne end of the transivtaonal period, whach lasted frem wenuary 
tsi, 0956 to December Silst, 1969, the relationship between the Treary 


Provistons and the sécondary and national legisilation was relatively 
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Suraieoriorward.) Iheireaty set, out the goals tol bekwarvained and guidelines 
Onmnow This, was TO, De wachieved, while itewas wp tor the Council and the 


Comission TO bring sabouty economic personal mobility within the Community 


Dye DrOsressive stages direorly iby way ot regulations “and andireculy through 
hatlLOncimetents lAnion passed) Hm accordsncemwliuny Ps directives.=§ Whe only 
Limitation wilaced upon the Community instLtutions was that their lecisilation 
Ssnoula pevconsistent with the: Treaty.” "Where this) was! not ithe case,. the 

VOuUCt wmtervened wOMdeclare them nconsistent measures mill and vote 

Mivera vier end jor whe transitional period this relavionship changes. for 

SOme Or Whe Treaty) provisions on personal mobility become direculy applicable 
encwacd ume dircetmernecteane tne lesalyorders, or tnesMember stares. » Communipy 
secondary leeislapvon and mabtonal legislation based upon it are vsti 
imporbanty end) continue, tompossess Some autonomous value, but henceforth 

Tey. CxS Ulcer Oy mS tCe With aines Ireatyed Uselieas thes law of the, Member 
Slaves. MP orders TO appreciates ime Silent igance. or thiswdeve lopment and 
DEOperiveto appreciate the mature of Communuty Secondary Lesistarion and 


ies places ahi eres var vous Martonal whe ssl Me@rders htels Mecessarys Go 


Comsider) UNerconcepus Ol direc applicability and direct eriecr. 


Darecu Applecabilicy and Direct, Hitec 


SpoMnemschebars reruse to make ar distinction Detween these two terms™ 
For them a Community measure can be described interchangeably as directly 
apolicable Or directly efrective where Lo is automatically incorporated 
into whe Nataonall legal order of the Member statesmwithour tne need ror 
anvyepOsiumves ach on Inplementatson SO as to Conifer on individuals: or 
cMivitIeSs rightss thats thei mational courts must Sones Tine Other View, 


(MCh ie cerning mores support; Ls! That there are «(wo differen: egal 
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concepts involved? there thatecall for the use of separate terms to describe 
Then. Accord nelyyecritiles WhOrsubsScribe Toethis Vv¥lewouse they term "direct 
applicability! exclusively sto denote the process Of “automatic incorporation 
iicConMatLonalwkawrand reseemen tmenvernm “darsci vel feou mor the suscepripi lacy 
OF a Community measure ofedirect eniorcement by the national courts in 

favour of individuals.>! 

The esecond® Vicwels,, LUels sugeested) considerably amore logical: 
Furtnermore, =adistincvion between = they tworconcepts permits, as will be 
seen Later, amore flexible attitude towards Community legislation, which 
accords With thes practice of the Community anstitutrzons and the provisions 
Of ELE RiTreavy .) tHOWSVer, PL URIShup) tO. the) Couct or WUstice to interpre: 

Tne conceptus of "Community taw, andetheretore its pronouncements must Ge 
ther final arbiter as torhow these two terms should be used. 
ineawloneeseries Or edecisioOns! onetnerlesaly nabure on various. artleics 
or the Treaty, the Court does seem to use the two terms interchangeably. 
Intvan Gend (26/62), the case that establishes the Court's approach, it 
helaronave Article (2501 the Bolo. Treaty has direct application witain 
the territory of a Member State and enures [sic] the benefit of citizens 
whose individual rights! the’ internal’ courts should protect.">° They Court 
has Maintained this’ approach even where the national court, has Gdistinsuashed 
between the’ twoeconcepts in) its Peperences: 7 Nevervheless, 1t Canney be 
Saud that the Court definitely favours this view, for in another series 
OF Cases itchas taken the opposite approach. 

The Tires) cr erhesescases as Grad(9/ 70)" ine which the Court was asked 

in a reference from the Munich Finanzgericht whether a Council decision 


ProviLainestor National amplementation of a common turnover tax, could, cin 


ener absence of sich implementation, nevertheless confer rights on andividuels 


<< 
7 7 
ie Biomace SOT eral | ~~ oe " onan _ a 


ao ge nS ae 


imigee ve Bal SIP en ite yp Gere sian 


eis sizs eivaga (egve wah e510 59> oT Ae 


~~ , f s 
= Sh shaeesg Bi) minhtya 22. Wt retose 


2148 6 9 ty 5 
‘Perry sandal ma? Sify Side pe & 
uy 3 1se= priate ate. 


aLalol steeds 2 aeave'l : : 


4 a44 yd JOM os Slat 


ai et weer snopes HERO 


fanny ;bSteaye =- 
- 
s ; iC. OD) PL eea te iv) aa 
s€ ve mes 
: pid Gi 7, aléiveh Soe oS ipl nese 
"i py 
an at? Div a 
i ‘i ' a) My CGR sf wt¢ _ 
ye eet etieds, 
? j = ad b 


, in @ehquaneo’ ay > 
-, “pt igis fants. oad *@ 


* 
ay) 
a 

’ 


ahvae Quek. 2 a8 


= ary 3 : . saan? ana a 
: > 


'< ef off ge) Ut mess 
. o 


ey 


; 2’ t ap LF ® Paz 


reed eanee 


soelar ee oy Sea ibs anes seen. “14. een eT 
ied oh a - 


ee nant ¢ al 


— 7 ie, vier 


. _ 
ie ; eee via naetyOs 9a0 i ioe 2 


i 
a 


(vo) 


that national courts “should enforce. Advocate-General Roemer, relying on 
thevCound Seprenouncements sua thetiirst Series of cases, equated direct -é¢frect 
Witnedirecteapplicaprliny andnconcludéed that,.as the Council decision 
provided for national implementation and was not therefore directly applicable, 
iM COouUrar nov bet invoKved serore the German court Inesupport icf an individual 
rignt. 7° the Courtadid neteaccepterhnis reasoning. instead 1trdeclared 
that, although regulations are directly applicable under Article 189 of 
thevTreaty “and may therefore certainly produce direct effects by virtue 
Of their mature! as, law," this deesmnotemean that other instruments of 
Community secondary legislation that are not by their nature directly 
applicable "could never produce similar [direct] eerectaait. In other words, 
it is possible for a Community measure to be directly effective without 
Deingear thet samenvimerdirecviymappliicable. ~ihus the Court was prepared 
an principle teraltow the plaintipievorinvoke the decision directly betore 
the Pinanzeericht. although it had not been automatically incorporated 2nto 
German law. dine Court has applied the Same reasoning to give direct efiecy 
Iietneselsences@h sdlLrecivapplaeavilicy “comthe iprovisilonslor tdirecvuives in 
such cases’as van Duyn (41774), Verbond (51/76) and Ratti (148/78). It is 
DOSsible Co conclude, thererore, that nou only does ctherCourt perceive a 
qiscinetion perween the* concept or “direct applicability and direct effect, 
iGealso Chivisages that the two Concepts Gan exist independently er each 
Ovner® 

Diets also possi blerto discern im the Court! s decisions’ the daiterent 
crpceria thatvlit Sets out Tor establishing whether a4 Community measure is 
Gipectiy e€frectiveror directly applicable. Regulations alone are allways 
airecrly applicable according to Article 169 of tne Treaty by virtue of 


Diet Verve sravus, Dutt reaby provisions are also capable of darect application 
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when EeeeCourtaex tends COU themr this quality. Theat will de i: the Treaty 
provision contains an obligation that is a) clear and precise, b) unconditional, 
and c) not subject to implementation by national legislation or Community 
measures. ae BULOInNEeOLderE Bor anproviston Of the Treaty or Of any amstrumenv 
ofpsCommunityesecondary legislation torbe directly effective, the Court only 
requires; thateit meet criteria a) and b). In) Ratti (148/78), “Sor example, 
where’ the plaintiff was attempting to base his legal rights on two Council 
directavyesethat hadmnotibecn enacted into Italian Law, the Court stated 
categorically that "a national court requested by a person who has complied 
WLEhP thes provisions Of abdirectivei not tomapply ainational provision 
incompatibleswith the directivernot, incorporated into the internal Legal 
order of a defaulting Member State, must uphold that request if the obli- 
gation in question is unconditional and sufficiently precise 
Thissdipierence  inetniercriteria wo we mets byadirectly ef pecuiverand 
directiy applicableyprovisions vis crucial, for’ it. explains the apparent 
piconsistencyeine tie Courtisyjurisprudences ~inethe weirst sertessor cases 
dealing exclusively wither the direct applicability or various. Treaty articles, 
phe Court dees note distinguish between the two concepts because at “does not 
have CO. Av ireavy Provision that meets whe wuree criveria Tor durece 
apolicability must necessarily be directly efbective, as this latter quality 
requires: the: fulriliment of jonly-therfirst) two vot these criteria, Thus Lt 
is understandable, although perhaps Unfortunate, thav the Court: fuses the 
WO CONCEPUSRIiMits judgements. But the converse is not true; acdirectiy 
Ci fective: provision, whether contained in the Treaty or in a»secondary 
Measvre, will how automatically meet all three of the Courts criteria for 
Curece aApplacabili¢ys, .Consequentiy, in the second series of cases, the 


Court is obliged to make the distinction. 
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Directly applicable Community provisions, whether in the form of Treaty 
provisions or regulations, will; of “course, prevail within the national legal 
erderwover existing incompatible "national ee ime ssanesholds true ror 
directly errective provisions taat lack “direct applicability. '- Le ICs 
also an obligation on the Member States in each case to repeal or amend 
inconsistent national legislation, although the basis of the obligation 
differs. Because directly applicable Community law becomes part of the 
national legal order, the existence of other laws within the same order that 
conflict with it cannot be tolerated on account of the ambiguity and legal 
WUNncereainuy tha tars ereses, imathe ‘casesor direchly veMmechivesmprovis Tons, 
the obligation arises from the requirement. to enact the directive or decision 
into natioral vere As’ far as ‘consistent national degislation is “con- 
cerned, there is no problem in either case; the pe oteonent tO enact the 
directive orwdécision anto national law will ealready have been met, and in 
thevease of “directly applicable Community law the Court has no objection vo 
Compatipre wnat ronal laws existing side by side wach dee, 1 faconsis cenu 


Subsequent national tlegislation will be inapplicable Gay both cases’? and 


possibly invalid in the face of directly applicable Community eyes 


ihe Legal Nature of Regulations and Directives 


Regulations. Regulations are laws enacted by the Council or 
Commission pursuant’ to the Treaty. They are directly applicable in all the 
Member States and render all inconsistent national law inapplicable, if 
homeinivelvda. Nop aii tne provisions of rezulavions are.) however mdinecrly 
effective. Article 36 0f Regulation 1408/71, for example, which provides 
tiat ta Member State that has paid oul ibenerits Bm kind tovta person covered 


by the social security scheme of another Member State can claim reimburse- 


wrt} 


mente trom whexcompetenty ‘state, “can nardly be considered’ to confer a righ 

on Individuals jsuscepriple of enforcement by Natwonal courts., Yeu those 
Senolars wnoereruse vo distinguish between direcr applicability and direct 
effect are forced to ignore this fact or to make the untenable assertion that 
its) HOU 70." e oOme Oras Martas) Torclaim that the provisions of a meculation 
Liaw are nou directly efrectivesdo nov Torm a walad part Of it.?! Considering 
that the various administrative provisions necessary to make a regulation 
Ciirecuive tall into whis catecory, the clain as parently absurd. 

Thesattitude of the Courtyvhas been to accept that all regulations are 
directly applicabtesby virtue of Article Weo ter the Treary and to assert 
that, Ly principle, nis quality enables them to have direct effect.°* 

Bute 2c has never indicated har such direct ‘effect as an intrinsic quality 

of, rezulations in! the “sameway “asi direct applicability. On the contrary, 

the Court's willingness to consider Giese aes and decisions asrCapabie, of 
direct effect in the absence of direct applicability suggests a pre-disposition 
towards accepring the converse proposition in the casescor regulavions. 

Dndecd, 1h one appliies@the criteriasthavy the Court itself nasi set out for 
direcr effectiveness, °~ administrative measures such as those contained in 
APevEcle 260r Regulation WHOS cannot possibly qualafy, as they contain 

no cléar and unconditional ‘obligation emanating from the Member States towards 
individuals. 

Directives. Directives are essentially instructions’ issued by whe 
Council or Commission ‘pursuant to the Treaty to all Member States requiring 
them Lovenacr or modify National laws in aecordance with the terms of the 
directive. No problems arise where these instructions are followed within 


the wine Timiv set down’ in the directive, but there Vs some disagreement, 


nou To Say Controversy, as to what happens if wney are ignored or only 


ead 


We 


per tra lin (roitiowed.= Mere are. essentially three different views. The first 
howe peakeneby she rench Counsell d'Htat, when sdentes stnat directives 
have any eftect witham the mational legal order: im the absence of their 
enactment into national ee Them there: 18 the view of those scholars who, 
because they doinet distinguish between direct applicability and direct 
efiect, «Claim Yaaliedirectives: Decome directly applicable under such circum- 
Shancessc> Tad seepproach eis “seriously flawed. «iG takes sno account of 
Apticle 169 -0r the Treaty, which confines direct. applicability to regulations 
tiny Gheicase.or Community, secondary Lesislation, sand at: ignores the act 

that direcvives cannot quality either under the Court's criteria for direct 
applicability, as they are subject to national implementation. Some writers 
havewattenpted tovovercome sthesiirst objection by asserting that directly 
applicable directives assume the status of Haqniaciere,? only to raise 

the new problensof legislative: competence. <lf the Council or Commission 

Can Only sacevundersthe Treaty by Way Ofedirectives,, as is the case, lor 
example, under Articles 54 «and 63 in the field of personal mobility, they 

ane spresumanl y wpreciluded  hronmuiscsulne srecubations im thessuisesor idinecwives:. 
iieesecond ob jecuion has been meu iby the suggestion thay the failure or a 
Member State to implement a directive operates as a waiver of its right 


of Bute this: Mdea runs. Counter to the jurisprudence of ehe Coun: 


1g@) (8\@) els 
which has always looked at whether national implementation is provided for 
and MOmeimether ly ahas taken wplwace orwiot. There would pe lavtic pomme in 
une Court's third €riterna for determining direet applicability, if there 
is an implied waiver whenever it is not met. 

The view that the Court adopts should already be obvious from the 


previous discussion, where reference was made to its decisions in van Duyn 


(417 7a) Verbond (51/76) and Ratti (148/76). Im these cases the Court was 


2) 


ia 


hy 


mw 


at pains "to distinguish between direct. effect and direct vanplicability and 
indicated = 1nab, provided that 1 meets the criteria of clarity and 

UnCcOndT TiOnabivy sa Provision “Ola directive cani Mave direct errect without 
thereby becoming incorporated 1nto national nae a Whether a provision 
sets out a clear enough obligation towards individuals on the part of the 
Member staves depends on its wording. The quality of unconditionality may 
also depend on the wording, but more frequently it has to do with whether 
the time limit for national implementation has passed. In Ratti (148/78) 
this waswnot the case, so the Court held that the directives in question 
were not yet unconditional and could not be relied upon by the defendant 
berore =the national court. sHowever." the Court @added, "“1t Tollows=thav... at 


pnevend Or the prescribed period. ithe directives “will be able to have... 


59 


[direct] effects." In the other two cases the time limit had elapsed, and, 


accordingly, the: directives in question were to be given direct Brrece. 


In reaching these decisions the Court has also attempted to pre-empt 
Ghivicrsm thatele issundermining the scheme of Artrcle 169. Lovhassdone this 
Dy Minisisting One che Neecdmlo eivetdirectivesudiréct ehi ect in the absence 
of national implementation in order to preserve the binding quality that is 


cOnrerréed upon them by that article: 


It would besincompavibleewivh the banding e€frece which Apulcile 
iSIeasGRibes co directives torexclude on principle Whe pessioi lity 
of the obligations imposed by them being relied on by persons 
concerned. “Particularly in cases in which the Community 
auvhnorittes: have, by means’ of a directive, placed Member Staves 
under a duty to adopt arcertain course Of action, vune “efrective— 
ness of such an act would be weakened if persons were prevented 
from relying on ib in Legal proceedings and national courts 
prevented from taking it into consideration as an element of 
Community law. Consequently a Member State which has not adopted 
the implementary measures required by the directive in the 
prescribed periods may not rely, as against, individuals, on 

Los own failure to perrorm the obligation which the directive 
entails.®1 
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The Podeoretherlransitionel Period@and the Direct, Applicability of the 


By ehescndsor The transitional perirod on January 1st, — 19705 the tree 
movement of workers had been achieved in essence by the Community secondary 
lestetarvon melt therenorecsdieanol, Cause: mucntot “alstirewien wher Cour: meld 
in France (167/73) that, in addition to Regulation 1612/68 on workers! 
free movement, Article 48 of the Treaty was also henceforth directly 
applicable in this area. In the areas of establishment and services, how- 
ever, che Council had frailensbehind in its programme “of liberalisation and 
many racciMmiplesmwererstiligsubjiect to restrictaone, POne activity thar had 
not been liberalized by Community secondary legislation was the legal 
profession. Consequently, a Dutchman, who held the degree of docteur en 
droit belge, was refused admission to the Belgian bar under a 1970 Royal 
Decree that discriminatedsagainst. non—nationals. TherDutchman, Mr. Reyners, 
esserrvedsthar thismdecreem wast in contraventionsof Article 52.08 therireacy 
Onwireedon Ofmestablishnentu, which, ne claimed, wastdirectly “applicable in 
Lie Member ys tatvessas Lremaanerend of* the transitional period. The matter 
Camesberorcarnespeleian Counsel sd hvataewhich rel erreds thes issue sor =vhe 
direcprapplicabilitysot Article 52 torthe Courteot Justice. Around the 
same time the Dutch) lawyer of Yascertain Mr. vah Binsbergen was retused 
DennissPon Under Durch law vo appear On his clients Dehale berores4s 
Dutchncourtebecause*he had transferred his residence to Belgium. Mr. van 
Binsbergen objected yor the exclusion of nis Lawyer on the ground that it 
violated the freedom to provide services across national borders enshrined 
iamieticles S9cand 60; paragraph 3 of the Treaty. The CentralevRadd van 
Berocr, Derore which woe case Ultimately “came requested) the, Courtr or 


JUSbIICEe tO rulewon whether these articles, too, were directly applicable. 
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TnesReynerseile7(4)eand@van Binsbergen (33/74) decisions of the Court 
raised numerous eyebrows among scholars of Community law. On the basis of 
Ehercriveria Ghat the Gourveirtselfuhadysev out for the direct applicability 
Oorelreaty provisions, ib was thought bye many that Artacles 52, 59 and 60, 
paragraph 22were Not “susceptibplesor direct applicavion, due to the provision 
ine the wireaty for their anplemenvation by way Of Council directives and, 
uULpiMmavely by Nav tonal senactmente.) WNevertheless, “in his submission to the 
Court in Reyners (2/74), Advocate-General Mayras rejected this eoucentien. 
He took the view that the implementary provisions were designed only as a 
procedure whereby the gradual@abolitiom of the restrictions was am principle 
to ibercarried ee iiwasvnever i invended.) ac arcued ce) SubyeCc lt ne= 
attainment of freedom of establishment to action by the Council once the 
deadline fPor-achieving this “gradual abolition" of restrictions had passed, 
Por ithe Counci wassobliged under "Article 52 to whavemremoved all restrverions 
Dy this@tine.weio, Reolld otherwise would: be to enable the Council to evade 
is: Obligations. =As) ther deadline’ had been reached av whe’ end of the 
transitional period, the Advocate-General concluded that the obligation to 
permit freedom of establishment as defined in Article 52 was now absolute 
and directly applicable in all the Member States. 

The Court, adopted this reasoning in) both Reyners (2/74) and van 
Binsbergen [a7 en In its view the directives authorized by the Treaty 
were never envisaged as an indispensable means of implementing Articles 
52,59 and 60, paragraph 3 but rather as a way of providing, a smooth 
vRansi@bi1on to Completeriréeedom of establishment and Services during the 
period sev_aside for this purpose. The fact tha the Council had not 


availed itself of this Opportunity to the fullest possible extent could not 


apeer Lie Temporary Nature Of @US mandate So as vo prevenv the Treavy 


2) 


DrOViIsi Ons Sl FPommassumines direct spplication av the end Or the transitional 
pericd. Ihe Court alsovmmoted that such an interpretation was in keeping 
With Areticke S(7) of the Preaty, “according to which the expiry of the 
transitional period shall constitute the latest date by which all the rules 
laid down must enter into force and the measures required for establishing 
the Common Market must be oteneneede: 2 

The Court has frequently re-affirmed its decisions in Reyners (2/74) 
and van Binsbergen (33/74) in later cases dealing with Articles 52, 59 and 
60, paragraph an strangely enough, it has never applied the same detailed 
reasoning contained in those cases to its decisions holding Article 48 to 
be directly applicable. In its reply to a reference on the direct applica- 
bilaty-ot Articlerse trom the English High*Courtl in van Duyn Cal ia fer 
example, it answered merely that Article 48 "does not require the adoption 
Of any Turther measures on the part either of the Community institutions 
or of the Member Soares | and ‘was thus directly applicable.  “In-ats earlier 
decision in France (167/73), referred to above, the Court did not give any 
words Of explanation. Yet the Same objection could be made with regard to 
thesdirecteappbicability oF Ariscle Wo as) vO thay. on Arvilcles S2.6te..) for 
Article 49 makes provision for the same programme of progressive measures. 
Presumably, therefore, the Court's reasoning in Reyners (2/74) and van 
Binsbergen (33/74) should also apply by default to Article 48. 

HS a -peminder it. Should perhaps be pointed out in conclusion that all 
wnese articles are directly eirective as well as directly applicable for 


they must, of necessity, set out clear and unconditional obligations in 


erder tor the Court to hold that they are directly applicable. 
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The*Relationship between the Sources of Community Law after the End of the 


Weslaco IPSieaexe! 


However logical the Court's reasoning may be in Reyners (2/74) and 
van Binsbergen (33/74) and however welcome these decisions may be in terms 
of hastening “the achievement if "economic personal mobiiaty within the HE .C., 
THeRex is tence Or vdirectiy applicable Treaty provistonsralongside Community 
secondary legislation and mational legislation enacted pursuant to iv creates 
a comiusing mosaic iy Lawa> Le aismnecessary,; vierefore, to-clarity Une new 
relationship between the sources of Community law in the area of personal 
mobility. 

iiethesirst: place ic 2s essential to recognize the Jkimuced "scope oF 
Articles 48, 52 and 60, paragraph 3, all of which are concerned solely with 
tne -abolit2on-of discrimination onthe basis of natzonality an law and in 
fact and do not arrect nattonal wdaws that “do mov so discriminate. It rs not 
possible to wse the Treaty provisions inorder to challenge ecencral laws that 
affect Nationals and non-nationals in like manner or, more importantly, that 
DiLace non=nationals av a disadvantage but which can be objectively justafted. 
In Auer (136/78), for example, a veterinarian who was refused a licence to 
practice In’ Prance pecause the French authorities. did not recognize his: ltalzan 
qualifications as equivalent to the French diploma, was held to have no 
remedy on the basis of Article Sane The requirement of a French diploma 
Was considered by the Court of Justice to be objectively justified given 
Bhe Interior standing, Of jhe Lbalvan degree and hence nov discriminatory.°? 
By the Same token, a non-national cannot rely on the Treaty if he wishes 
to contest the level of income tax that he must pay in the host state on 


the basis that it is higher than elsewhere and thus liable to dissuade him 


irom remaining in that state. As all residents of the stave must bear the 
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same fiscal purden regardless of their nationality, Chere is no discrimination 
tO bring the matter within, the puryiew of the Treaty provisions. 

This limitation in scope means that although the aforementioned articles 
estaplish in principle the right to personal, mobility, waey will scontinue 
to need to be supplemented by harmonising measures enacted by the Council 
aimed at pees tne scon-—discriminabory DulLmevertheless: erfecculve barriers 
vo the unitramelled exercise of this right. For this reason Article 5 7,, and 
possibly Articles 49, 54 and 63° as wee all give the Council authorucy 
to issue harmonising legislation beyond the end of the transitional period. 
The continuing necessity tor such lesislation explains why the Court wens 
out of its way in Reyners (2/74) to stress that even though Council directives 
are no Tonger needed to Drang about freedom of establishmenc, they verb 
preserve "an important scope in the field of measures intended to make easier 
tne errective exercise of ythe right to freedom or establishment." ! | ine 
Council has, in fact, enacted a considerable amount of harmonising legislation 
Since the end of the transitional period, which, together with that enacted 
DFEViIOUSly, COnStLTULeS an autonomous source of Community ‘ene = 

- second bimitation on the erfectiveness: of the directly applicable 
[reaLy SroLcles Nas vo de with the nature of some Gdiscriminatery, practices 
that are impossible to eliminate in the absence of detailed rules on how 
Pos as to be done, FOr instance, 10 is theoretically possible for a non-= 
fational to claim that the refusal of 2 host stave to take 1nvosseccounr 
insurance periods completed under the social security legislation of another 
Member state is discrimination im fact and torchallenge this reiusal «on 


the Dasis..of the Treaty alone. However, at is difficult to see how a court 
could accede to such a demand, as the mechanics involved in merging the 
rights obtained under different national social security systems are extra- 
ordinarily complex, as the regulations dealing with this matter attest. 


Similar problems exist with regard to double taxation and the recognition 
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Of Moreen “conpanves ~ eAssa resuly the Treaty provides for=the implemenvation 
of mersonal mobility righvs inv these areas through Community secondary 


legislation’? Or Conventions: between the Menber States, '* in” tne absence 


Of: Which) the rights ere: tncapablie or exercise. '° here. Yoo, sie non= 
Treaty sources, Constavuce auvonomous Community daw. 

With these two. exceptions: the direct applicability of Articles 46, 
52 and 60, paragraph 3 means that they supersede Community secondary and 
nacional lesisiation as ithe main source) oP personal mobility rights as from 
Chewende Orethe, transitional periods BBUL. these articles: are couched inv very 
general language, and even where it is possible to give effect to them with- 
out the need for further implementing measures, it is preferable that the 
Piechtsutiateeneyensirinesberspelledwour more closely. 21> 2s this subsidiary 
role that is now assigned to the non-Treaty sources of Community law, which, 
pyMseuting soul devarled rules, ensure the emrective exercise of the Treary 
rien cs’. 

the? Courteor Justice haswendorsed this subsidiary role of Communivy 
secondary and national legislation, referring, for example, in Royer (48/75) 
to the "closer articulation [given] by regulations and directives implementing 
ties Treary S andaito, mhesprovisions Ti sucimlerisl ation of M"devaimed rites or 
be eXeVeisSe OF PECAUS COnterred directly by the Tagen aa!” Orcen sthe, Gouri: 
WiLL base its decision on both the Treaty provisions and the secondary 
Mes islar1ons. as it. did ane Marsman (44/72) when 2b held whe dismissal, of a 
Dutch worker by his German employer to be a violation of Article 48 and 


Hat 


Regulation 1612/68. Against the background Of this jurisprudence it is 


therefore a little surprising that in Reyners (2/74) the Court characterized 
(MieeGurectilves aseucd by tae Council im che area wor establishmen: and services 


as supert LUSUS Wit regard to implementing vne rule on nationality. !° 


DO 
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Doubtless the Court was anxious to make it clear that freedom of establish- 
ment and services ho longer "depended on the Councils legislation, but its 
language is surely too categorical. The directives in question, which deal 
with the many pracvical obstacles” tovrreedomtof establishment oresto the 
DROVISTOMNSOleservlces Wal respects tO al particular acLtivity,. areas much 
a “closer vartaculation" oP the: Treaty provisions as all thevother secondary 
and national legislation on personal mobility. An unfortunate consequence 
of the way the Court expressed its decision in Reyners (2/74) is that the 
Council has not issued any more directives at all under Articles 54 and 63 
Onuache ss reaty, despl ter ine racltewnar tne Coury accepred tne continuing 
VeliGgity or the harmonising measures Contained within them. ine resulv is 
that many non-discriminatory obstacles to free movement remain that might 
otherwise have been removed, and there is a paucity of detailed rules on 
theeimplenenlatlonPorethespiehnu to establishment and the provision or 
Services’. 

Whether autonomous or subsidiary, all non-Treaty sources of Community 
law Mus COMLinues to De consistent with the Treaty af they aresiou to be 


wm im additaton, where the aon—lreavy 


Svrucn down by the Courteor Justice. 
law is subsidiary to the Treaty, Articles 48, 52 and 60, paragraph 3 may 
be relied on to create or supplement rights that are missing or inadequately 


expressed in the implementing Tee voeewene © In Royer (48/75) a French 


national was expelled from Belgium inter alia for failing to obtain a 


residence permit as required by Belgian legislation enacted pursuant to 
Directive 68/360 on the entry and residence of non-nationals from other 
Member States. The Cotrrt of Justice took the view that anv ksk.C. National's 
right Of residence in a Member State arises direculy from the Treacy 


independently of the issue of a residence permit by the national authorities 
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Ohppheeht@stestate and thats consequently, ico could net be lost by a’ failure 
Toyobitain Unespermit.7) To thesextent) that: therbeleran Lawsand Directive 
66/360 provided otherwise, they were inconsistent with the Treaty, which 
could be relied oneto create anrightyor residence for M: Royer that they 
denied him. Sometimes the Court will avoid direct reliance on the Treaty 

by giving the Community secondary legislation a wide interpretation that 
corrects any inconsistencies or inadequacies. An example is Fiorini (32/75), 
waeres anworderato upholdsan italian family's claim, to a fare reduction card 
On Che = Frenchenalionalsvaiiwaysowet Wwasvmecessary to expand the scopelor 
Apticie (2) “of Regulation 1612/68=to cover! all. social benefits despite 

its apparent Confinement vosbenerits connected \solely with the wage-carner's 
contract yor employment. Whichever approach 1s used, however, the result wis 
the same sanamely that subsidiary Community or national Legislation is not 
allowed Loccurtanl: or eliminate rights that are conferred by) directly 
applicableyireaty provisions. "ihis is the most significant, difference between 
this typelotm legislationsand the: autonomous: nen=[reaty. law; for im the» tatver 


case there can be no reliance on the Treaty as a corrective or supplement. 
THES SoCHEME OF THE DREADY 
Article 48° to. 66 


AetUCles O46.) LO. 6Os0r (hesEnk.G. Treaty contain the operative provistons 
Ome personal mobility. They are divided into three separate chapters that 
deal respectively with persons working in another Member State under a contract 
of employment, the foreign establishment of the self-employed, and the 
DrOvaslon Or Services across National borders. The provision of services 
leno, as such, part of the free movement of perseis, buy uy becomes a 


Haver of personal mobility when either the provider or the recipient of 


vd anol. ed ton Ohi sb Klee > 
bg obi ORgEe ett ae) see a) OT tire. att ntesdoutas 


onirwito teen, Glee 


~ of oo beliet of Dineee 


ewitsi @ 


vitsvIt 
vigesT ent a7 ie jumfelenoois o>. yah? 
> 2nehi -E Jas 


“2 e2Qisenne omit peingd 


ye? de72 “ul ' =<) saaebler 


aai* a) up wanni cet Sopnth Sheva «26 boya tid 


vito ht eae ee 


ee *y ew TAM had bs eDiw & wal 2R12 lores yne 
% *, tqznveet ch efqueam ne pabanppstent ‘i & ele encoas Yas eros 
meee WaLesilans w% 52 ein(2 2°4liea) nti ne Ditviqu Gt SSOta/Re erred 
i 
if #4) tosons c2 Qebeeromt <2" eovirwe! ianeilec see shane 
\ 
al Lgeeh ar ctenns Boloet Aa" os BGs: ise liged Yo) (677 sinigoh 
@ 
o* et) wia-Ogse 5 Iku YoanseHe feito) ie Apres TNO onsegge ast 
a = ey af?! We ae ¢ gtveau ie . se 3) ea: 7 we? 10 Soe@1snD2® 
‘on & sfietetes! adnizan. “© 1,2 ™ : ; Jats yLomenn, SS ons 
vigor! f a se “ando-cl ati G2 bowol Lf 
=aisi esau ' 7: ta visEot oj¢entiqgs 
" 4 ens tre iG 7" “| wp ti? try, ry “err = ‘ ‘ £ eis — 6 4gV3 aif? 
d ionue 10. aram, 2 es 7 7 S99 2anaties nn sc hes 379f) S25 
tea ii -@ ( a 7 | 
' 
as oF @6 aloe 
jsivora 3 s afi a¥" v3. 2199 
ans, @12 “E a7e7e é "J tor Leanoeret BG 
e9 anini siesta Veo aoal a syijzsqest, Gasp: 
a iin-e “ ; if in* Se 1eleIO] en- ‘ionyolgns Ta 
ya 
BOSS é E > tesiese Vo neleiven 
é ab = - { at gous 6sé s2on at 
sd : s : 7 
LS) 2 i” o* is i +4 ve TT er a 
; : ; : od ; [30a <eeoe7s@ 1: Sle 


NO 


tne services wish tolenler vand remainvrin another Member Stave for the 
purpose. Whether arroreign Gational as in fact. providing services or 
establishing himself in a host state depends on the nature of his attach- 
ment; to that state. Establishment requires a certain degree of permanence, 
whereas providers of Services pursue their activities "on a temporary 
basis, Without, establishing themselves: and for a length of time vappropriate 
COMENeENnabuPreron Chesservices™ being performed, the centre of their 
operations remaining fixed in another Member State.">! 

Both the Court and the Council have endeavoured to create an integrated 
Scheme! or personal mobility rights out of Articles 48° to 66 in Spite of 
Giimnerencessperween tne Chapters. Ine Court) hasmstressed om numerous 
eccasions thatocalio three chapters) are. based onsaidentical aoilacaples, <= and 
it has made good on this general observation by attenuating some of the 
Scuanticdiiterences between fen The Council has contributed towards 
Uhisrintesravanse process injats Lesislative programme.” The right to special 
Secials security varrangements: and) tomcontinued residence after the cessavron 
Creda, person’ s) working 1ife, "which are’ authorized only in the chapter on 
workers, are extended to the self-employed by Regulation 1390/81 and 
Directive: (5/34 respectively... Moreover, the Council's directives on the 
mutuals recognition and coordination of ~health carewqualitications have been 
Pesvued) uUndersArticles 49° Low covers workers in addition’ to Arcrche, 57, which 
expressly authorizes them for the self-employed. Although these practices 
are in’ keeping? with thes concept of personal mobility, which implies che 
guarantee of all the rights needed to bring it about, the Council has 
Prequentiy protected itself by basing the legislation in part on ats 

84 


residual power under Article 235. The Council has also acted to bridge 


the difference in the wording of the publie policy exception. Article 
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48(3) restricts its application for workers to entry and residence, whereas 
in inliele SoeLu applics total lithe personal mobility rights or the self 
employed; but the Council has achieved uniformity by adopting the more 
restrictive approach of Article 48(3) for both categories of oe 
There are some differences between the chapters that cannot be 
er iaced because they remlecce the particular nature or thes problems to be 
réesolved.—) ihe wchapterson establishment, for example, contains provisions 
dealing with the free movement of compere” and company seme iaet Ehiaw 
ane noe relevant. to Mabour mobility or-the provision Of Services. Conversely, 
the setting up of “appropriate machinery to bring offers of employment into 
touch with applacatazons for Sqoleumencn only concerns employees. There 
are also differences in the Legislative machinery for bringing about: the 
various freedoms during the transitional period. Article 49 contemplates 
Vie=immedtave Use of “direetives and directly applicable regulations: in 
order to achieve the free movement of labour, while Article 54(1) and 63(1) 
envisage the drawing up of general programmes on freedom of establishment 
ands Che provision) Of Services, to be followed by Secondary Uesislation an 
the erm Of directives cue Gleariye the machinery an the fatter case, 
WLU Les emphasis one preparatwon and national ‘coordinauion, reflects the 
peculiarly complex problems posed by the tree movement of seli—enployed 
persons. These legislative differences, however, have now been superseded 
by the direct applicability of the Treaty. 
The compartmentalization of personal mobility into three separate 
chapters has been: criticized as’ superfluous and Ccounvter—productive. in 
Barticular 10 has been held responsible for creating a gap im the scheme. 


Wyatt and Dashwood give the example of a British camera crew that travels 


90 
to France to film some scenes and then returns home.” As employees the 
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crew are not covered by Article 48 because they are not working for a 

French employer; they are not established in France because of the temporary 
natlure Of theirsassisnment; and they do not come within Article 60, paragraph 
Geass Chey are not Drovidingsany services, However, the crivticiusmiis not 
elvogethier (air, tes) cherezapr is ias much ia consequence or the wording of thie 
eroreles! as of their icompartmentalization: [tows also possible that the 


1 ae , 
9 A more cogent criticism is) chat 


Treaty can be wsed* to bridge this gap. 
the division or selr—employed activities’ into two chapters poses the problem 
of deciding when a temporary establishment in the host state becomes permanent 
SO nas. oO bring the non-national within the purview or Article 52 and ius 
secondary Nee eae But even here it should be remembered that there 

are. differences which necessitate this compartmentalization. Nor should 

ties critaciems: Obscurey the essential unity underlying the three chapters, 
Winch, ine Lnes words OhetThesCourtror Justices "are Dased on thessame 

Dranciples Doun in Sonar as they cConcerm the entry 12nto_ and? residence in 

the territory of member-States of persons covered by Community law and the 
prohibition of allvdiscriminatvion between them on grounds of mona ea 


Ui che study tnab follows, personal mobility in the ELEC. is treated as 


Just Such am invesraved system. 


The Role of Article 7 of the Treaty and the Interpretation of Articles 43 


The relationship between Article 7 of the Treaty, which contains a 
general prohibition against "any discrimination on grounds of nationality," 
and Articles 48 to 66, which deal with such discrimination within the 
Specific area of personal mobility, has engendered some disagreement. The 
view has been advanced by national courts," the Commission,” an Advocate- 


9 : ; 
peneeals: and at least one nck that Article 7 has independent lepai 
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force and can be used to supplement the Treaty provisions on personal 
mobility. However, this view runs counter to the rule of treaty interpre- 
tation that requires specific provisions to take precedence over general 
ruies..sitsissall the moresdiificult. to accept that» this: rule should be 
ignored in this case considering the explicit declaration in Article 7 that 
it operates "without prejudice to any special provisions contained [in the 
Treaty]." There is also the point that, if Article 7 were applicable to 


the free movement of persons, its immediate direct aprenden 


would 
have wreaked havoc with the careful transitional arrangements contained in 
Article 49, 54 and 63. 

With few exceptions’? the Court of Justice has held fast to the 
traditional rule and refused to apply Article 7 to cases involving personal 
mobility. It has preferred instead to give a wide interpretation to 


ek 
Articles 48 to beers and. tor the) secondary legislation, of the Council. 


01 
Its general attitude towards the relationship between Article 7 and the 
personal mobility provisions of the Treaty has been to assign to the latter 
the task of implementing the general prohibition on discrimination: 

Article 7 of the Treaty provides that within the scope of 

application of the Treaty, any discrimination on grounds of 

nationality shall be prohibited. As regards employed persons 

and persons providing services, this rule has been implemented 

by Articles 48 to 51 and 59 to 66 of the Treaty respectively 

and by measures of the Community institutions adopted on the 

basis of these provisions.102 

What the Court has done, in fact, is to render unnecessary the 
autonomous use of Article 7 by its interpretation of the personal mobility 
law contained in the Treaty, ich is broad enough to ramedy any deficiencies in th 
actual wording of the provisions. In this endeavour it has been greatly 


aided by the Council, which from the start took a liberal view of the 


Treaty in framing its own legislation. 
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One provision that could have limited personal mobility within the 
Community is found in Articles 52 and 60, paragraph 3, which accord to non- 
nationals establishing themselves or providing services in another Member 
pbase thersame treatment as nationals. '°° If this provision were read as 
merely requiring national treatment, it would be wholly inadequate, for, 
although national treatment eliminates discrimination based openly on 
nationality, it leaves untouched laws of general application that have the 
same effect in fact. It would, for example, permit a host state to require 
Willy-nilly the possession by a non-national of its own qualifications even 
Wheres ehere TeCheceDIeCtive Fuspli wcalion roredoine se. "Bur in toeple mit 
of the general programmes on establishment and the provision of services, 
which is incorporated by reference into the directives on self-employed 
activities, |?" ther Council interprets Articles 52 and 60, paragraph 3 as 
requiring the elimination of all national laws of general application 
wynere. Abvnough epplicable mrrespectave of Nalionality, vheir -errecth ais 
exclisively orsprimarily: “tocninder thes laking up oor *pursuLt Of 5. aclLivacy. 


by foreign nationals." !%° in other words, the wordingsof the -articles is 


not to be construed as permitting discrimination in paces °° 

The consistency of the Council's approach with the Treaty was tested 
in Thieffry (71/76), when a Belgian claimed on the basis of the recognized 
equivalence between his Belgian law degree and a French law degree that he 
was exempt from the national requirement for the French degree as a pre- 
requisite for admission to the Paris bar. The Court of Justice had no 


hesitation in upholding the broader language of the general programmes, 


which it characterized as "useful guidance for the implementation of the 
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relevant provisions of the Treaty," and it ruled that a non-national 


Cannot! be denied admission. to a particular profession “solely by reason of 
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the fact that...[he]...does not possess the national diploma corresponding 
to the diploma which he holds and which has been recognised as an equivalent 
qnalinicamionat s The Court followed the same course in Patrick (11/77), 
when 2t upheld a British architect's right to practice in France on the 
Strenetinmt hits British qualicreation. 

A second problem that is dealt with by the Council is the wording of 
Article 52, which appears to preclude from its ambit domestic nationals 
who wish to set up a primary establishment in their own country. |2? diiars 
would mean that a Frenchman in the position of the plaintiffs in Thieffry 
(71/76) and Patrick (11/77) would not have been able to rely on the Treaty 
in order to obtain a right to practice without the need to re-qualify in 
France. This is a particularly anomalous situation as the domestic national 
is not similarly excluded from reliance on the Treaty in the case of secondary 
establishment, |” or if he intends to work as 4 paid employee!!! or 0G 
provide Sopyeen Onee again, however, the Council comes Go he rescue 
Dy eer thing sChenbenehicrarrtes Oniine Gightwor vestabiishmene ain Tatle 7 wer 
the General Programme on establishment in such a way as to include domestic 


nationals. !!* A= Wich te, tei Pile 1 is ineoerporabed into the Councei i's 


afeemri Ves) On establishment.|'* 

lt. was long thought that the Council had overstepped ats» authority by 
this expansive definition of the beneficiaries of the right of establish- 
ment, but the issue did not come before the Court of Justice until February 
9th, 1979. On that day the Court handed down two judgements; one of these, 
Auer (136/78) , d= inconclusive, but the other, Knoors (115/78), supports in 
eesence Che Gounerl Ss posi iron. 


in the first case, M. Aver, a naturalized French citizen, ‘contested 


the refusal of the French authorities to permit him to practice in France 
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as a VeLerinarian On tne basis of his Ptalian qualifications. The Court 

upheld the refusal and seemed to suggest that this was because M. Auer as 

a, GOmMestac Mavronal Was noe provected by Article 52." Om the other hand, 16 

Was very clear from the evidence before the Court that M. Auer's Italian 

qualifications were, in the words of Advocate-General Warner, "substantially 

less than equivalent to those required of persons who have qualified for 

UnaG preression in thar member-State."! |? ine Court's decisvon could, 

tChererore, De Seen as a recognition Of the Objective jJUustimiucation for the 

French requirement in the circumstances, rather than as a repudiation or 

tae Councii"s approach. And, ai view of the Khoors decision 4115776), which 

was rendered on the same day, it is suggested that this is the better ene 
Knoors (115/76) concerned a Dutchman who had worked as an independent 

plumbing contractor in Belgium from 1970 to 1976 and who was seeking to 

take advantage of the transitional arrangements contained in Directive 64/427 

ii Order co ODCainy autnerisavion to carry On the same trade ais native 

country. The Dutch government admitted that pursuant to Article 1(1) of 

the directive, which incorporaves Title LT of the General Programme on 

estavlishmenu, Mr. Knoors was entitled to rely om the directive, but ae 

argued that the directive was ultra vires Article 52 of the Treaty in extending 

the transitional arrangements to domestic nationals. In support of its 

position the Dutch asserted that, were it otherwise, domestic nationals 

would be able to evade the application of national laws by working or 

studying abroad. The Court of Justice was sympathetic to this assertion 

while at the same time explicitly upholding the scope of Title I of the 

general programme. In a carefully balanced judgment it agreed that domestic 


Mavionals are not covered by Article 52, or indeed by any of the Community 


provisions on personal mobility, as long as they have not severed their 
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connection with their home country. It based this view, not on any subtle 
nuances of meaning within the Treaty provisions, but on the broader principle 
taatethe Treaty docs snot apply to purely internal Scheuer ede Community 
personal mobility law is, however, applicable iosits entirety to domestic 
nationals when, in the words of the Court, "[they] are, with regard to 
BNETPestaveror OGicins inva Situation which may belassimilated to that. of 

any other person enjoying the rights and liberties guaranteed by the 
Teenie Under the economic personal mobility regime of the E.E.C. 

Treaty this assimilation will take place when the domestic national acquires 
a Vighh Om residence in another Member State based on his employment or 


establishment ee, Pee 


A temporary stay in another Member State for the 
purpose Of Looking for work |° Oraprovidinigeservices would not De sumine ent 
to sever the home connection. In Knoors (115/76) the plaintiff was indeed 
established in another Member State and was thus covered by Article 52 of 
une Wreaty, albu iissawdurther distinguishing feature of the Auer case 
(136/78) that even if M. Auer had resided permanently in Italy, which is 
hot certain, he did so asian Austrian national and was mot thereby assimilated 
UG) ThewpOsS TLLOn-OMea tii eranGel.!..C.swnationa i. 

the final contribution of the Council ssowards widening the scope lof 
the Treaty provisions on personal mobility has been to refuse to regard 
Article 48(2) as exhaustive of the right of non-national workers to equal 


treatment inathe host state. In its secondary legislation it goes Deyond 


rights directly connected with conditions of employment, which are all that 
ef 


a 


ee Pee 
are mentioned in Article 48(2), and provides for family and housing : 


rights, minority educational rights '— and the tureansterabiiaty of driving 


: 124 
licences. 
the Court, of Justice has not only endorsed these provisbons but, on 


occasion, given them even wider scope than their wording would seem to 
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permit. inp Machel Ss) (76/71) , Tor example, it held that a Belpian means-tested 
grant to handicapped persons was payable to the son of an Italian worker under 
Artaeles liz) ot Resulation, }612/68)/ which guarantees: for the children of 
non-nationals access! to “general educational, apprenticeship and vocational 
training courses." It argued, somewhat disengenously, that the fact that 
such a benerLt was not. aincluded-in the,wording. of Artacle I2 did) not mean 
that the Council intended to exclude it and dismissed any suggestion that 
Dirwas different in kind from the: courses mentioned. '©? Sami Gare yoy Sikh 
Fiorini (32/75), the Court extended Article 7(2) of the same regulation to 
cover amiemaly tare reduction card om ther French national railways despite 
its evident limitation to benefits connected with the wage-earner's contract 
OF sspiernene O° It took the view that the references to reinstatement 
and re-employment im the article, implying as they did the termination of 
ene employment relationship, demonstrated) that the provision was meant, to 
include all available social Bu paeeeese, This reasoning is not entirely 
convincing, as the terms of a worker's reinstatement and re-employment 
would seem to be intimately connected with his conditions of work. 

phec Counts: Cecisions ame Michel 3°(76//2)) and Fiorini 432/75 )e must 
bDe= seen im the: context of its own) concerm to ensure that, despite their 
vague and sometimes limited wording, Articles 48 to 66 properly reflect 
thei right-of 4 non-national tovequal treatment an the host State; for.sas 
the Court points out in Walrave and Koch (36/74) 0 “ire cles 7 4S is ounave 
in common the promibition im their respective areas of application; of 


nee 


any discrimination on grounds of nationality.' This view was repeated 


in Royer (48/75), where reference was again made in connection with 


Articles 48 to 66 to "the prohibition of all discrimination...on grounds 


129 


Or Nationality." In Fracas (7/75) and Choquet (16/78) the Court was 
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given the opportunity to put its general principle into practical effect. 
in therfirst case it took the position that a right to’ social security 
benefits under Regulation 1408771 can accrue to the handicapped child of a 
non-national even after the child reaches majority regardless of the 
derivative nature of family rights bestowed by the regulation, |>” and it 
basedrthisedecisionarirmiy on the tTather's right to equal treatment. that 
flows directly from the Treaty. !>! In Choquet (16/76) the Court agreed 
that the Treaty right to equal treatment gives a non-national the privilege 
of refusing to take another driving test in a host state where "the condi- 
tions imposed...are not in proportion to the requirements of road serety ~— 
HSpderesul®t Ofarheelouncii ss lesislationeand the Court's jurisprudence 
itis POSSible Tor an E.E.G. national to rely on Articles 48 tc 66° and its 
implementing legislation for all his personal mobility rights without the 
need for recourse to Article 7. There remains, however, the question of 
whnethers Article, 7 could besused to extend™ the Scope sof the Community ‘concept 
of personal mobility atself beyond Lts* economic parameters; for, unlike 
Artacle 45 tor66, 16 does not expressly premise the abolition of discrimination 
On a work connection. A suggestion that this 1s possible is furnished by 
nnesresgulavions, On social eevee which apply to persons’ without the 
necessary .work feonhection, such as Baule se, and which cite Article 7 
as-antauthority tor theiy assuances, “But the Court orsJustice has refused 
to recognize that the wider scope of these regulations is due to the independent 
legal force of Article 7. In Maison Singer (44/65), which concerned a 
holidaymaker's posthumous claim to be covered by the Community social 


security rules, the Court. anchored them firmly within the concept of eco- 


nOmLe personal mobility: 
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Since the establishment of as complete a freedom of workers' 
movement as possible is thus inscribed among the 'foundations' 
Ormcne Community, fe olnus comsticutes the ultimate aim of 
Article 51, and thereby affects the exercise of the power 
WhichiitegrantserorehesCouncti., 1t would mot ‘bevin: uniformity 
with that spirit to limit the notion of 'worker' solely to 
migrant workers stricto sensu or solely to movement related 

to the carrying out of their duties.135 


ThesCourt (seeessonmgers nov entirely iconvinci net Sror lit. 15 Cpa iene 
to see how the achievement of Laboursmobility is advanced by according 
social security benefits to holidaymakers. On the other hand, the refusal 
LO ecounrernancesansextension Of the scope of personal mobility doubtless 
eccords with the basic economic objectives of the Treaty, which surely 


applyevo Brvlele fras welledespite ites) broad wording: 


new Navlonal security Exception (Articles: 223 to 225) 


Unlike the public policy exception and the exception based on the 
exercise OF DUDITe auchority or onvemploymens in the publie Service, waren 
relate specitiically to personal mobility and are dealy with in Chapter 
2D and Chapter 3E respectively, the national security provision has general 
acplicatilon and airecvs the tovalicy of the Member States” obligations 
under the Treaty. As far as personal mobility rights are concerned, it 
envivies a Member State to disregard them when they relate to "the essential 
interests Of its-security which are connected with the production of or 
trade in arms, munitions and war Racecar es The employment of exclusively 
mavvonal Labour in the arms industry could, thererore, de justitied under 
this exception. In addition, a Member State may ignore Articles 48 to 66 
"in the event of serious internal disturbances affecting the maintenance 


of law and order, in the event of war or serious international tension 


constituting a threat of war, or in order to carry out obligations iy nas 
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accepted for the purpose of maintaining peace and international Scune| 
Under this provision it would, for example, be possible for a Member State 
facing an insurrection against constitutional authority to suspend the 
Pighvssof entry and residence “accruing under the Treaty to EsEsC. nattonals. 
The Member States do not possess a completely free hand to make use 
Of the security exception as they wish. Pursuant to Article 225, paragraph 
1, the Commission is empowered to examine the measures taken by a Member 
DLaveawienerCneymnave “thepehiecu.or Cistorvinig ther conditions sor compeumciron 
in the common market. Under paragraph 2 of the same article the Commission 
or any other Member State may challenge the measures before the Court of 
JUStICe, “ii they “consider=themenoulto fall within the exception. In such 


as proceeding the Coury Us" to give its ruling in eee. ° 


ine wi... sPersOnalaMopllity Provisions and the Treaty Obliagabions) or 


Member States 


Within the area of personal mobility there are two possibilities for 
conflict between E.E.C. law and other international obligations of the 
Member States. The first of these is a purely internal matter within the 
European Communities and concerns the European Coal and Steel Community 
Treaty and the European Atomic Energy Community Treaty. The second is the 
regional economic union between Belgium, Luxemburg and the Netherlands. '~7 
All three treaties are dealt with expressly in the H.E.C. Treaty. Arvicile 
232 provides that the other two Community treaties are to apply in their 
entirety, which means in practical terms that E.E.C. nationals that come 
within their purview can claim any benefits they confer in addition to their 
Piueivs minder the MoH iC. Treaty. The treatment Of whe Benelux Bconomie 


Union may not be so generous. According to Article 233 of the E.E.C. 


Ireavy it is operative only in so far as its objectives are nov attained 
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Within the F.weG., whachocould- mean that in areas where there is E.E.C. 

law, senis wilieprevail) even it the Treaty.of Economie Union would confer 
greater advantages. This restrictive view of Article 233 has been disputed 
by some writers, who claim that, despite its different wording, this article 


envisages the same cumulation of benefits as Article Zea a! 


COMMUNITY LAW AND THE PROTECTION OF FUNDAMENTAL RIGHTS 


[henguesttonwor, the protection of Community nationals and entities 
against. Che violation of their fundamental rights. by the. actus of Community 
institutions, and to a lesser extent by the operation of the Treaty pro- 
visions Uneueolues. hasecogendered much e€ontroversy.. [ne Crux scotathe 
problem is that the Community treaties contain no code of fundamental 
rights and the Community-has not been willing or able to fill this gap by 
acceding to the European Convention on Human ga As a result it has 
Decne er UeaUpptoucnen COUrt Ol JUSsticesas. Lhe, Interpreter or, whe, ireavy ce 
develop, and enforce a, concept of fundamental rights within the, context of 
Gommuniivy law. ln fulfilling this task, the Court has, not always savisiried 
TUSeerivics,. 

The issue of fundamental rights, first came berore, the Court if Stauder 
(29/69), where the beneficiary of a Community scheme for selling butter more 
cheaply to people of limited means objected to having to reveal his name 
and address to the retailer. He claimed that the requirement of nominative 
identification violated his rights under the Germam constitution. The 
Court ignored the national constitutional issue but did recognize that 
the general principles of Community law included the protection of funda- 
mentak rights.and that. itwas. its duty to see that these principles were 


respected. | /" On the facts of the case, however, the Court found that no 


fundamental right had been violated. 
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The Court's language in Stauder (29/69) is very general; it does not 
elucidate on the scope of the protection to be afforded to fundamental 
rights au Community law, nor does it. deal with the issue of mational 
constitutional guarantees. The Court was more forthcoming a year later 
in Internationale Handelsgesellschaft (11/70) when it was faced with a 
reference from the Frankfurt Administrative Court (Verwaltungsgericht) 
concerning two Community regulations that seemed to violate the right to 
pursue trade activities enshrined in Article 1?2°of the German constitution. 
The action was brought by a German exporter who had had to forfeit over 17,000 
Marks: Lortiailing, through motrault. of (his vown, to make full use of a 
Community licence to export maize groats. This considerable sum of money 
had beenededucted by the German authorities from thesexporter’s initial 
deposireto obtain the licence pursuant to Regulatione4/3/76/s Siniaits reply 
to thevrererence;, the Court©or Justice poueeres categorically vany recourse 
tO Natvonalveconstitutionaililaw as@arcriterion for gudging theevalidity of 
Community law. "Therefore," the Court maintained, "the validity of a 
Communioy iInstrumentee cannot be afiected by allegations that it strikes at 
either the fundamental rights as formulated in that State's constitution 
Or The pranciplesiof ea national consvivutional structure." | {? In piace: or 
such national guarantees the Court sought to establish a Community concept 
of fundamental rights that was to have as its source "the constitutional 
principles common to the Reaberec races) and vo ensure that the protection 
of such rights took place “within the framework of the Community's structure 


a The Court then proceeded to hold that the regulation 


and Opjecuives..| 
in question did not violate this Community concept of fundamental rights, 


tie €eciston of the Court of Justice im Invernationale Handelsgesell— 


Bchart (11/70) led to an opénm rift with the German judiciary. The Frank= 
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fuse court-=tlably refused to be bound by a ‘Community concept of fundamental 
rights that legitimised legislation which, in its view, was contrary to 


the German constitution, and it referred the matter to the German Federal 


Consticvutional court. | t® This court, while upholding the regulation it- 


self, agreed with the Frankfurt court on the wider issue of the supremacy 
ef the national censtitutional guarantees.” Lt took the position that the 
transfer of German sovereign powers to the Community under Article 24 of 
the German constitution was subject to these guarantees as long as the 
Community had not developed an adequate alternative. In the view of the 


German Constitutional Court, no such alternative was available: 


The Community still lacks a democratically legitimated parliament 
directly elected by general suffrage which possesses legislative 
powers and to which the Community organs empowered to legislate 
akbestullys responsible On-aypolitical Levels 1t stile lacks in 
particular a c@dified catalogue of fundamental rights, the 
substance of which is reliably and unambiguously fixed for the 
future th the same way as the substance of the Constitution and 
therefore allows a comparison and a decision as to whether, at 
the time in question, the Community law standard with regard 

to fundamental nuehts generally binding in the Community is 
adequate in the long term measured by the standard of the 
Constitution with regard to fundamental rights (without 
prejudice to possible amendments) in such a way that there 

is no exceeding the limitation indicated, set by Article 24 

or the Constitution: As Tonge as this legal certainty, which 

is not guaranteed merely by the decisions of the European 

Court of Justice, favourable though these have been to funda- 
mental rights, 1s mot achieved in the ‘course of the further 
integration of the Community, the reservation derived from 
Nrtiolen2s or the Constitution applies. 149 


iis) CeCision,, in wis turn, has been the subject Of much criviersm. 
Within the court itself three out of the eight presiding judges dismissed 
the call by the majority for a codified catalogue of fundamental rights 
Of the ground that "the assertion that only a codification offers an 
: , 7 Woe : Heer 
adequate certainty of law does not bear examination. These er Leder sim 


has been echoed by academic writers, who have accused the German court of 
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cat lesi prt anid@a lack or aepvicme The minority judges, and the 


Lee ; 
Writers who Support them, 9 also reject the court's demand ror changes in 
the functioning of the European Parliament as largely irrelevant to the 
QUESTION OF the protection of Lundamental rights. |?> 
Despite Une furore tnarr it caused, tne objection of the German 
Constitutional Court to the approach of the Court of Justice was surely 
Justified In principle if nov in its details; for the European. Court's 
concept of fundamental rights was not only vague but somewhat suspect in 
tvs Frererence to "the Community’s structure and objectives.’ Some more 
rangi ple and reassuring evidence oF the (Courv™s genuine concern ror individuae 
rights was clearly in order, and such evidence was in fact provided by the 
Court itself two weeks prior to the decision by the German court. in Nold 
(4/73), a reference on the validity of a Community decision which had the 
erréect Of depriving a German merchant ©f much -of his business, the Court 
re-defined the sources of the Community concept of fundamental rights by 
Including waternational trearies om the subjece: 
As this Court has already held, fundamental rights form an 
integral part of the general principles of Law which it enforces: 
in assuring the provection of such rights, this Cours vs required 
to base itself on the constitutional traditions common to the 
member-States and therefore could not allow measures which are 
incompatible with the fundamental rights recognized and guaranteed 
Dy they CONMStitutions. of such States. The international treaties 
on the protection of human rights in which the member-States 
have co-operated or to which they have adhered can also supply 
indications which may be taken into account within the frame- 
work of Community law 
ihe Noid decision (4/73) 4s still couched an general verms, but it 
seems to have allayed much of the criticism of the Court's earlier judg- 


ments. In a written reply to a question from a member of the European 


Parliament, the German government declared that, as a result of Nold 
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(4/73) .itewas Unlikely that the Constitutional Court would again challenge 
Gonmunity lepislavion on the basis of German. constitutional guarantees. '?> 
Thas was, proved toube the case, and no objections have been raised to the 
Buropean Courtls @ecisiconssin Nold, (4/73), Hauer: (44/779). and Testa. (41/79), 
all of which upheld Community legislation that was questionable under German 
constitutional law. The demand for institutional change in the Community 
Seems) to feve been, veci tly cropped. 

The practical effect of the new principles enunciated in Nold (4/773) 
was not immediately apparent, as the Court merely noted in that case that 
the platnvati ss objection was eroundless. But little more than a year 
later, in Rutali (36/75), the Court made its first express reference to 
the Buropean Comvention on Human Rights in connection with a ruling that 
the partial restriction imposed by France on the residence of an italian 
national was contrary vo E.ieC. law: 

Taken as a whole, the limitations placed on the powers of 

member-States [by Community law] in respect of control of 

aliens are a SheclfiG Manirestavion OF “The more general 

principle, enshrined in Articles 3,9, 10, and 1 sof che 

Convention for the Protection of Human Rights and Fundamental 

Freedoms, ..and 2nvirticle 2. of Pretocole4 cf the. same 

CONVENTION, ...Wiich provide, in 2dentical verms, what no 

rPestrictions in the interests. of national security or public 

Salety “shall be placed On the rights secured by ae above-= 

quoted Articles other than such as are necessary for the, o¢ 

DFOteCUION Of those interests "in a democratic society." 

The Sighiticance of these words should not be exaggerated, tor. as 
Advocate-General Trabucchi points out in his submission in Watson and 
Belmann (116/48)5 "it Seems clear...that the spirit of the judgmeny did 
not involve any substantive reference to the provisions [of the Convention] 
themselves but merely a reference to the general principles of which, 
like the Community rules with which the judgment drew an analogy, they are 


a specific sauces What Rutili (36/75) does do, however, is to 
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indicate that, despite the broad language of Nold (4/73 )5° phe. Court. of 
Justice is above all concerned with the European Convention. The other 
international treaties on human rights, such as the U.N. Covenants on 
Economic, Social and Cultural Rights and on Civil and Political Freedoms, 
have not yeu tigured= in, the Court's, jurisprudence. 

The bestecxamplevor thesCourt's use: of its: sources’ of fundamental 
rights is Hauer (44/79), where it was asked to pronounce on the validity 
of a Community regulation that was used as the basis for denying a German 
wine-grower the authorisation to plant vines on land suitable for wine- 
growing. Once again there was an alleged infringement of German constitu- 
tional guarantees--in this case the right to property--and the Court began 
Lesyeconsiderations by re-arfirmingr its objectiom to. theruse of national 
constitutional norms for judging the validity of Community law. The 
introduction of such external criteria would, it said, damage "the 
substantive unity and efficacy of Community law, [and] lead inevitably to 
the destruction of themunity of the Common Marken ee Then, applying the 
principles set out in Nold KAA 3) thesCourt. went on to considersithe 
property rightssaccerded bysArticle 1 of the Furst Protocol to: theshuropean 


1 and noted that the article permits a derogation from these 


Covention 
rights when a state wishes "to enforce such laws as it deems necessary to 
Controls cne Mise of property ins accordance with theeweneral anterest i...” 
Finaliys the Court, reviewed the constitutional traditions of vhe Member States 
and noted that,<in the context of this exception, restrictions similar to 
those contained in the Community regulation at issue were generally accepted. 
It therefore concluded that the regulation did not violate the Community 
concept of fundamental rights. 


There is no doubt that this type of reasoning is a welcome improvement 


on the Court's previous vagaries, but it leaves unanswered the crucial 
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question of the exact status’ of the KRuropean Convention at Community law: 
Are the rights guaranteed by the Convention, which, in the areas of family 
rights WArticlers ) ediscrimination (Article 4) and minority ~educativonal 
nents WArticle 2.0 the First (Provocol),. go) beyond the personal mobility 
Provisions Of whe 2 EC. Ureaty owl an intrinsic part -of (Community Law, 
Ort are they merely euidelines: that the Court, may apply or Genore at tts "dis= 
Crevion@s Iii sya ssueswasacaised Oneat. east two occasions, an Prais 
(130/79) and Pecastaing (98/79), and both times it was side-stepped by the 
Coucw. Seine wlosesc rhe Wourthas come Te a positive answer to che question 
is in National Pansonic (136/79), where it rejected a complaint that a 
Community decision to investigate a business in the absence of the company's 
lawyers constituted an infiringement.of Article 8, paragraph 1 of the 
European Convention. By basing its decision exclusively on the exception 
centainedmin paragrapl 2 Or the "same article; ie raised the inierence that 
mo rconsidercd ivsels bound by the Convention. 

inescontuston surrounding the status or the Huropean Convention “could 
easily be removed by the Community acceding to it, a move that has been 
urged by the aonmiccson |" and by thosesschollars who are not impressed by 
the Court's case-law aoa | The accession of the Community to the 
Convention wouldvalso plug a possible gap in the latter's enforceability that 
has arisen because of the transfer of national sovereign powers to the 
Community = “This problem was highlighted in the C.P.D 1. case before the 
European Commission of Human pene 2 A French trade union organization, 
which had been consistently excluded by the Council of the Communities 
from membership of the Consultative Committee of the Coal and Steel Community 
because of the refusal of the French government to recommend its appointment, 


eilegedya Violation of Ats rights under Articles 1%, 13 and 14 0% the 
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European Convention. The Commission, however, refused to hear the matter 
for lack Of jurmisdicvion.© It took the view that it had no jurisdiction 
ratione personae over the Community as it was not a signatory to the 
Convention, nor over the Member States in this instance as they had not 
exercised their jurisdiction under Article 1 of the Convention by their 
Participation im the decision of the Council. Although the Member States 
had acted in a purely advisory capacity in the C.F.D.T. situation, the 
GecietronpOpens, Up Che possibility that a Similar exclusion Of Gurisdietron 
could operate whenever the administrative organs of a Member State are 
acting as agents of the Gonmuprtey 8? Considering the extent of the transfer 
of sovereign rights to the Community, such a development would seriously 
undermine tne usetulness of the Convention. 

BUC Unere are some who are less enthusiastic about the accession oF 
the Community to the kuropean Convention. Pescatore, speaking from the 
PeErSpeCcriVvVe of a Tormerm judge of the Court of Justice, maintains thav the 
rights conferred by tne Convention are precarious and 1ts decisions susceptible 
LOupolitical spessuras, oo Pernaps 2) more ObDjJeECtiVe Crivscism ts thay cor 
Scheuner, who considers that the European Convention with its emphasis on 
political and intellectual freedoms is not ideally suited to protecting 
the economic freedoms that are more likely to be infringed by Community 


pike Neither objection is, however, entirely convincing. Pescavore'’s 


law 

comments convey a scepticism that the record of the European Commission in 

large part belies, and the frequency with which the Convention has been 

eived ih cases before: the Court of Justice would Suggest thav iv is MeL 

without relevance in the context of Community law. Indeed, as was pointed 
166 


out earlier, it, deale with rights that are directly related to personad 


mobility, to mention but one area of Community law. 
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On balance it would seem that more would be Gained than lost by the 
Community acceeding to the European Convention. The Community would gain a 
clear and unambiguous code of fundamental rights, which could, if necessary, 
be supplemented by other sources, and the Convention would be vouchsafed a 
comprehensive enforceability. Perhaps more importantly, any misgivings thar 
have been created by the Gourt of Justice's disturbing tendency to reject 
any challenge to the validity of Community legislation would be laid to 


rest. 
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FOOTNOTES 


Chapter 1 


‘Note Che trearient sor discrimination inet act: ain aavernetional law 
in Minority Schoolstin Albania, Case No. 182, £-Cel J., Series A/B, 
No. 64. In this case the Permanent Court of International Justice held 
that an Albanian law abolishing private schools violated that country's 
undertaking to the League of Nations to accord equal treatment in law and 
inseace touts Minorities. TheeCourt took the view that such a measure) 
would deprive the minorities of an important means of preserving their 
identity while leaving the Albanian majority unaffected. See, also Chapter 
SB; pp. 1944192 for a sdiscussionvof discrimination in fact In the con 


texc or Community Law: 


asec ule alelludesor thercourt or Justice of the European Communities 
towards such national measures in Chapter sb, pp. 222-223. see, also, 
section 6 of the Canadian Charter of Rights and Freedoms, which permits 
tiaws OP practices “of “-Zeneral “application in force in a province other 
(haa those that discriminate among persons primarily on the basis of 


province of present or previous residence" (emphasis added). A require- 
ment that an Albertan teacher requalify in Ontario, for example, would 
eeomesunder tvs exception, as lone as ic could be objectively justiried; 
iu wOuULdmnOummthenacOonsuaLuLe discrimination primarily on the basis or 


extraprovinciality. 


the common economic and social policies of the European Economic 
Gonmuni by “are beyond the scope of this study, but see Hans Smit and Peter 


Herzog, The Law of the European Economic Community (New York: Matthew 


Bender, “1976=1982)), Voll ii: 


“For a review of this type of discrimination in Canada and the attempt 
to provide for full economic personal mobility in section 6 of the new 
Canadian Charter ofRights and Freedoms, see Emilio S. Binavince, "The 
Impact of Mobility Rights!" 1982, 14 Ottawa Law Review, 340. 


eee AS s)) Ger) fad: (Cb). 


ac ie Sos 


article GO ga Dara ss Bit 


ne the 3rd recital of the Preamble to Regulation 1612/68, which 
refers to freedom of movement as "one of the means by which the worker is 
guaranteed the possibility of improving his living and working conditions 
and promoting his social advancement." 


7366 Coy Dur os7 S00, arts. 1, 33 Co-shes.) 16127 6a, “ert. Sie Ce- ee. 
408/71 pvart. 469. 
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COME. eI Ge eer... Migeay. 


Corgis fad 4ae are. sina 
Laas Reg. 1406/71, art. 2\1) réquires only that a person be er have 
been Ssupjech sto Lhe social security degislation of a Member State that 
accords wiin the definition of such legislation. ta Article 1(a) of the 
regulation. This includes, therefore, persons who have never worked in 
more than one Member State, although the definition in Article 1(a) does 
eliminate persons who have no present or past work connection at all. 


cee Defrenne, 43/75, [1976] 2 C.M.L.R. 98 at 129; Watson and Belmann, 
118775 SOT eer esr eae are oid. Dona 24 3776.: (MOT6dS CLs Be Se 
at 586. 


nea Lee? | VO moe’ 2. eR, OS, ate too. 


"Sunger, 157 OR ,@ (S64 CM oon. ot At. 300% 


Oh ee CAS/75)6. (Omi 2G MeALeRe 619 ate 639. 


et 


see Unger (75/63), Bertholet (31/64), van Dijk (33/64) and Maison 


Singer (44/65). 


tees (7>/6o), Maison Singer (44/65). 


"Iuaison Singer (44/65). 


Serr ie Wyatt and Alan Dashwood, The Substantive Law of the EEC 
(London: Sweet and Maxwell, 1980) argue this viewpoint at pp. 126-127, 
ending with this conclusion: 

VHOWeVer Ofie, ratvionalises Lhe tack, 1b 2s clear That. the princaplesser 
interpretation applied to the provision regulating the free movement of 
workers are;ainspired by matherm more) than the dictates of) leissez—faire 
SeonomiC CHecory .eneir ansparatsongas no: less than the titaimate aim on 


Ene Treacy co eliminate the: barriers: thab«divades Furope. i" 


See, also, Andrew Durand, "European Citizenship," (1979), 4 European 
Law Review, | at 11: » For the contrary position that is adopted in this 
Sendy, see Smit yand Herzog; opwcit.., Lb, pp.) 2=4icrt. 


aS acy a Cla) ee ee ee a 
ae Dire Yo/i46C,.earts, -6(b)5 
23 


Con, ar. (5/7 1ees ark. 4(2), para. 1: 


vee 13/76, £1976] 2 C.M.L.R. 578 at 586 (emphasis added). See, 
boo, Wablravevend Roch, 936/74.. 0) 1975)) ie GML. Ri. S20 at S84 Defrenne; 
Re 755°h VST be 2! GoM.LaRs 98 at 129. 
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WYAUE, ana Dashwoods op. cit: , pp. 126-127 
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aoa ieon Since. 44,0571 960) (CM Lek. 82 at 04. It ts diafficube to 


see how the movement of labour is advanced by extending the social security 
rules to workers who are not migrating. See, too, the discussion on 
Ppa 30-3 e 


<l the term "non-national" is used to denote persons who possess the 
havaonality eofsa Member State of the Community other than that of the state 
1M question; the term "E.E.C. national" is used to denote a person who 
possesses the nationality of any Member State; and, finally, the term 
"foreigner" means someone who holds the nationality of any state outside 
the Community altogether. 


eo (/ 1 Dee 11015 Ie! CMe. 442 at 455 (emphasis added); 


<7 savocate-General Teapacchamputsechi se pelne across very forcioly 5 
Mausonmend Belmanny. 118/75, 1 )976)]).2 °C MLR. 552 at 561: 

"ineany Case=4e would besa sound srule to avoid the fiction of Using the 
actual wording of jthe Treaty to justify the extension. vo all citizens of “the 
Community of a right to freedom of movement which the Treaty intended to 
apply only to clearly defined categories of persons." 
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Ssuyatt and Dasnwood, -Op.(6lU., at Dp. 163, Poornote 10 sugzest thay 
the general programmes may be binding on the Member States. The text of 
phe lreaty, “nowever, would appear to contradict ghis suggestion. In the 
first place, the language of Articles 54 and 63 seems to contemplate that 
the programmes shall constitute guidelines for subsequent binding secondary 
legislation. Secondly, the programmes are to be drawn up and issued by way 
OL Va decision csui generis; such an act, which falls outside the scope of 
ArtLole 189, is generally new considered binding on the Member States unless, 
as imeuhe case, Ot Arvicles (3402), 136(2) s0r 226, this is tnesclear inveavion 
of the Treaty. 


The Court of Justice has never enforced the provisions of the general 
programmes in the absence of Community implementing legislation, and this, 
HOeetier with tls reterenceuia sl niercry,. 71/105 1 10( blae ©. Milk oy scar 
403 to the "useful guidance for the implementation of the relevant pro- 
visions of the Treaty" provided by the programmes, strongly suggests that 
it views them only as having interpretive value. Most scholars also take 
Cie posit One—e.e. omit end Herzog, Op. cit. Il, p. 2-550. 


Oe netics N64 etal We 


3° The Court has frequently intervened to prevent the Community's social 
security rules from leading to a loss of rights conferred by national law 
plone, which 2t considers a violation of Articles 46 to 51 ef the Treaty = 
see Moebs (92/63), Kalsbeek-Van der Veen (100/63), Ciechelski (1/67), De 
Moor (2/67) > ty 
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38366 K. Lipstein, The Law of the European Economic Community (London: 


Butterworths, 1974), p. 11; P.d.G. Kapteyn and P. Verlorem van Themaat,; 
Introduction to the Law of the European Communities (London: Sweet and 
Maxwell, 1973), pp. 113-114; Anthony Parry and Stephen Hardy, EEC Law 
(London: Sweet and Maxwell, 1973), p. 142; Lawrence Collins, European 
Community Law in the United Kingdom (London: Butterworths, 1975), p. 23; 


Gerhard Bebr, "Directly Applicable Provisions of Community Law: The 
Development of a Community Concept," (1970), 19 Int. Coup. Law Qu., 257. 


Sl see Wyatt and Dashwood, op. cit., pp. 25-26; J.A. Winter, "Direct 
Applicabvinty ‘and Direct Brfect. Two Distinct. and Different Concepts’ in 
Communety Law,” (lope. UCM... Rey... 4253 Pes sk. Ff. Matphivsen, Ay Guide 


to European Community Law (London: Sweet and Maxwell, 1980), Dp. 100; 
Richard Plender and John Usher, Cases and Materials on the Law of the 


European Communities (London: Butterworths, 1976) p. 60: D. Lasok and J.W. 
Bridge, An Introduction to the Law and Institutions of the European 


Communities (London: Butterworths, 1976), p. 199; R.H. Lauwaars, Lawfulness 
and Legal Force of Community Decisions (Leiden: A.W. Sijthoff, 1973), p. 35. 


3871963] G.M°LSR. 105 at 132. See, too, Da Costa (28=30/62), Lutticke 
(57/65), Molkerei-Zentrale (28/67), Salgoil (13/68), van Duyn (41/74). 
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see Leonesio (93/71). 

“Onro7iT] cal. fens 1 at 6-10. 

9154971] C.M.L.R. 1 at 23. 

sce yan Geng. 26/62." P1963. G-MoOL-R. 105: ab. 100; -lutticks, 57/65, 


[1971] C.M.L.R. 674 at 684; Molkerei-Zentrale, 28/67, [1968] C.M.L.R. 187 
at etfs van Duyn try 4s bool Cr etR. teat 15. 


*36 1980] ? CLM Re 96-ab 110 Cemphnasis added). See, toc, Grad, 9/70, 
ror Tie ML he? ab 24. 


Pisce lick, 34/67, [1968] -B.C.R. 245 at 251; Ttaly, 48/71, [1972] C.M-IeR: 
699 at 708; France, 167/73, [1974] 2 C.M.L.R. 216 at 229. 


45 


see Bika, J8/7is Life) 2 e.MoL.R. 22 at 232. 


eee France si6i/ ts, Elore) 2 Cb Re ere abeesO: italy .* 1590/78: 


Pra Sec lMeLoR: 446 at 463. 


2 
Teg Grad, 87 (0. biG?) Gumi L. Re 1 at 23s: van Duyn, 41/774, 21975) 1 


bw. dake at i516; Verbond, 51776, (1077) 1 C.M.EeR. Gio at 429; Ratti, 
(a/78. (4980) Cilcl. ne of ab 110. 


LQ 
""See Liick, 34/67, [1968] E.C.R. 245 at 252. 


49. 

See Grad (9/70). 
our His is suggested by Ami Baran, "Applicabiliteé Directe," (1978) 14 
Cahiers de Droit Europeen, 260. 
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ak dectared’ tneGrads 9770.9 197) 1 °C.MiGeR. 1 ate23 that “oytartiele 
189 regulations are directly applicable and may [not must] therefore 
certainly produce direct effects by virtue of their nature as law." 
pee, 5Oo, van Duyn, 41/75, 11975] 1 C.M.L.R. 1 at 15; Verbond, 51/76, 
(OS CMR. 4a ay 4205 Ravel, 148/78, [19801 7 OM Lok. 06 at 1105 
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see, supra, p. 13-14. 


ot eonneBendae (France). 


gee LEPSteii, Op. Clt., sells" BeEDr, Op. Cit. Pe 2907 Parryeand 
Hardy ope ClU. yp.) hous COPMINS. © op. Clty sp. —40% 


Pare EI PS Vedio. CL. nD mls CDP, OD. Clits, 0s 290. 


>! see LiupSTeint nop. Cll. aD. Cos BeDrG Obey eGiie lips 200. 


eee Derticularl yak tie 1 io, 7O, 8.1960) WCIMeL Re 96 ab 110. 


9° 1980] PeCaMsieks 96 "ace ie. 


Oran Divas 41 /f4— 19751 1 °CsMOL.R. 1 at 19% Verbonds Si776, 1197 7) 
IMG Mabe Gis ate 420) 


ON eta 1438776, 01980) 1SCVMeLGR. S960aet 110. “The Court uses almost 
identical Panguage an=vanDuyny 41774, (1975) 1 CMLLeR. 1 ab 15-16 "and 
VereOady a7 (os IN OT OPOCeM alan 4 oeates29 . 


6201974) 2 Conese  SO5marot Solos 
635 1974] 2A CEM eR eeeOs al SiS. 
O41 974] PO GeMeL he C05 et Clr: (1975) 1 CIMoL. Rw 298 au sic-s i. 


emery 21 tay 1 W974 le C.MiL.R. 305 ab. 327. Cr. van Binsbergen, 
Soi, WiO (Suet eOeMe Re 298; av 314. 


(Oc ce Patrick, 11/77, [1977] 2 C.M.L.R. 523 at 530 (Article 52); van 
Nesenac eNO fos LIO;ol SCR. 67 av 109 (Articles 59 ‘and 160, 
paragraph 3). 


6 

11975] eG. Mack. ate S.. 

Some : ; ¢ , ; 
his case 26 discussed in more detail, intra, pp. 32-33. 


ocr. Patrick (11/77), where the refusal vo permit a2 non-national the 
right to practice was considered discriminatory on the basis of the 
recognized equivalence of the foreign qualification. 


Tone mabpcer is not free from doubt = See, intra, p. 24=25. 
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Mra974] Pr Gaal. RAGsOS) at. 327. 


teonis harmonising legislation is discussed in detail in Chapter 3C. 


i neeiere bi, —PUrsuanhteto which the Community resulations on social 
Poeun my nave beenetssucd. 


Tt apticle 220. Only one convention has been signed, namely that 
relating to the mutual recognition of companies and legal persons, but 
iv has not been ratified. Little progress has been made on a convention 
relating to tne avoidance of doubler taxation. 


some scholars maintain that the mutual recognition of companies flows 
CEPecrl yan rOnutne Treaty = See the discussion an Ghapter 2C,) pp. Vei—i24. 


160 4976] 2 C.M.E.R. O19 at 638. 
see, too, France (167//3), where the Court's decision was based on 


Article 48 and Article 4 of Regulation 1612/68, and Royer (48/75), where both 
Pticle +S and Directive 60/300 were cited by the Court. 


180 19076] 2 CaM.LeR: 305°ate 327. The Court has repeated this view in 
Pacerecases — see Faurick,, bi/Tis LIS) 2 -C.M.LeRe 523 at 530. 


M366 tM.e oo. Piheorericaliy the conventions. concluded by the Member 
States pursuant vOMaritele 220 should=alse7be consistent with the Treaty, 
bDUU seas une COuUrL Of JUSTICe as restricted under Article i(3 to reviewing 
tie Leratiityeobeacts Of the Council and the Commission, 1t 1S dirricuLe 
Lo see how this consistency can be ensured. 


8066 T2¢@ wHartley,e'The International Scope of the Community: Provisions 
Concerning Free Movement of Workers," European Law and the Individual, ed. 
F.G. Jacobs (Amsterdam/New York/Oxford: North-Holland Publishing Company, 
Poo) Sop. 20r. 


eee, DitemOs/ i, art. ioi2) > GO. Dir. 677654. 4art. 4(2)5 


oats Waleavesnduhoch. o6/ 74. (1975. G.MelLoR. 320Cap 332 Royer, 
48/75, [1976] 2 C.M.L.R. 619 at 636; Watson and Belmann, 36/74, 11976] 2 
Cou We Doe ab 50. 


cee UALCAGA DD. 50-36. 
Specs hee 60/154 and 60/7 155. on the activities of midwives are the 
exceptions as they are based solely on Articles 49, 57 and 66. 


oo the discussion of the public policy exception in Chapter 2D. 
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OF cles 5a(?) and 632). 


ate and Dashwood, Op. @it., pp. 182-183. This gap is also 'discussed 
in Trevyer Harrley, “Ihe internal Personal Scope or the EEC Immigration 
Provision, = (197s), 4 European Taw Review, 205 and in P. Léleux, “Recent 
Decisions of the Court of Justice in the Field of Free Movement of Persons 
and Free Supply of Services," European Law and whe Individual, ed. FG. 


Jacobs (Amsterdam/New York/Oxford: North-Holland Publishing Company, 1976), 
p. 64. 


eee the discussiom im Chapter 2A, po. “72-80:. 


Fe eee Sit cand anerZOen Op. dclt, . ll, DDe => for. 


eo atoon and Belmann, 11e/79, (1076) 2 CML CR. 532 at 5/05 Rover, 
Bee oT ee 2ne Men hsb 19 at. 656. 


a oee ene wordings Of the reterence trom the National courte 17 Sagulo 
(8/77) and Kenny (1/78). 


2° the Commission advanced Article / as the basis ror the ramiliy"*s claim 
(Oua fareereduct ion card an fiorigl (62775). 


UO pein (1127 (8dr. 


oer and: Dashwood, OD. ClU., WO. 1940. 


es Wilhelm (14/68). 


PP putild (36/75) 1S one of the exceptions. Im this case the Courr ruled 
iat a. parulal Festriciulonm On the residence of an Lvaltan worker in France 
did hot come within the public policy proviso of Article 48(3) and hence 
contravened Article %. The Court's approach 1s puzzling, as 10 would have 
been more logical to base the contravention on Article 48 itself, which 
guaranvecs a right of entry and residence except in so far as the proviso 
applies. 


ae cee Liverr rye (iho, eabrick (11/77) and Knoors 115/7s)yecalt 
Of which are discussed later in “this chapter on pp. 31-34. 


NOMS ee Michel S (76/72) and Fiorini (32775), which are discussed 
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Mere (OG al On Ol) 2c Me. Rs SiS-at 566.8 See, oO. Walirave vane 
neon 3c) (4ban \OvSe Me MeL.Re GeO at 332 sand Kenny,.(7 7c, Pores Cue. kr. 
651 at 666. These words would also apply Article 52 to 58, which were 


Mol at Issue. in the Dona case (13/776). 


ed Nase ear 52, paragraph 1, refers to "the right to take up and pursue 
activities as self-employed persons...under the conditions laid down for its 
Omenationaleeby the law of the country where such establishmeny is 
effected," and Article 60, paragraph 3, refers to the provider's right to 
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ory one, 58S ala 


a) 


“temporarily pursue his activity in the State where the service is provided, 
under the Same conditions as are imposed by that State on its own 
nationals ." 


We See the summary of these directives in the Appendix. 


cone Programme On establishment, Title 111, B. Similar wording 
is used in Title III, A, paragraph 4 of the General Programme on services. 
TS ecstasy should. be made here of the Council"s..odd treatment of Article 
MO.) Ine article itself prohibits any discrimination based on nationality, 
whether in law or in fact, but Article 1(1) of Remilation 1612/68 narrows 
down its scope to that of national treatment by according workers the 
might co) pursue a livelihood, “in accordance with the provisions laird down 
by law, regulation or administrative action governing the employment of 
natronals,.or that state." (This secondary provision 1S inconsistent with 
the Treaty, but the inconsistency is overcome by Article 3(1) of the 
regulation, which, in similar language to that used in the general programmes, 
indicaces that. Article l(t) also prohibits discrimination in fact. 


1070 4977] DAG Woe bee una wa Oe. 


Wetec aa 2 C.M.L.R. 373 at 404. See, too, more recently in Webb, 
270780500 1982) Foc. Re 3005 at 3324, whereithe Court states that Aruicie 60, 
paragraph 3 "does not mean that all national legislation applicable to 
Nationals oF thal state ..may be simplarly applied in 10s entirety co the 
temporary activities of undertakings which are established in other member-— 
DEauesne. 


Bo reedon Of primary establishment is. accorded by Article 52 to “"navionats: 
of a Member State" who wish to set up "in the territory of another Member 
State" (emphasis added). 


PAO 


Freedom of secondary establishment, i.e. the setting up of agencies, 
branches or subsidiaries, applies to "nationals of any Member State 
established in the territory of any Member State" (emphasis added). 


reticle 48(1) speaks simply of the "freedom of movement for workers" 
and Artacle 48(2) requires "the abolition of any discrimination based on 
nationality between workers of Member States." There is no suggestion in 
either of these two paragraphs that domestic nationals are to be treated 
differently. But paradoxically, given its usually liberal attitude towards 
the Treaty, the Council excludes domestic nationals from the operation of 
Muvicle 11 )4or Regulation 1612/68 on the right to earn a livelihood. iis 
provision is inconsistent with the Treaty, and the English Court of Queen's 


Bench was wrong to apply it ian Ayub (U-K.). For additional comments on 
the Ayub case, see fn. 117. 
2 


Under Article 59 the freedom to provide Services applics Lo 
"nationals of Member States who are established in a State of the 

Community other than that of the person for whom the services are intended." 
That this provision applies to domestic nationals was demonstrated by 

van Binsbergen (33/74), where it was relied upon by a Dutch national wishing 
to provide services in the Netherlands from his base in Belgium. 
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'T30ney are det ined quite simply as: "nationals of Member States." 


Tlesee thevsummary Of “the directives in the Appendix. 


WN Eio7e 2 CsMLaR. 273 at 382. 

Meee Wyatt and Dashwood; op. cit., p. 189 for the opposite view: 

But see, too, the submission of Advocate-GeneralReischl in Knoors, 115/78, 
HOT ONenC MLD. Re 357 at 362: ae aay 

Wi Oerenuse sathrench Matilonalsssihe right, to establish himself an the 
country of which he has become a citizen appears to me to be a blatant 
intringememt “of Articke 52, “the aim of which is to enable each national 
OF every member-—State Uc practice his profession in any State of the Community 
and aboversali winsthe state Of whicmihe has acquired the nationality." 

'onis is an established precept of the Court's jurisprudence — see 
Saunders). 75/73, s61979) 2.0... DR. 2l6eat 2275 Thesdecision of athe Englisch 
Court of Queen's Bench in Ayub (U.K.) can also be seen as an example of 
the application of this precept. A British woman went to seek work in 
Beleium jand married *a Pakistani dupingesher Stay in the host state. As 
a result of not being able to find employment in Belgium, she returned to 
England but her foreign husband was refused entry by an immigration official. 
Picsnusband contested the refusal on the Dpasis of the right of a2 migrant 
E.E.C. worker to be accompanied by her family under Article 10 of Regulation 
1612/68. The English Court held, inter alia, that, as the woman had not 
obtained work in Beigium, she could not be considered a migrant worker 
WELhePiIecnUs wonder FineG.,) law. ft is) sugsested that this 1s a preterable 
basis for the decision = see fm. 111. 

There is no doubt that the application of this precept. can place domestve 
Mationals at a disadvantage, ror any other BE.E.C. national in the place of 
Mrs. Ayub would have been able to claim a right of entry for her husband. 
This unfortunate anomaly is also illustrated in Re Residence Permit for an 
Egyptian National (Germany), where the Egyptian husband of a German woman 
was refused an unlimited right of residence and the right to work in Germany. 
Ns (the German ‘cour= itself pointed out at [1975] 2 C.M.L.R. 406, these 
rights would be available under Community law to the Egyptian husband of 
an Italian woman working and residing in Germany. 
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ecg doing so it disregarded 10s earlier decision in Michel Ss 
(TO; (2) eunat Article 72) is indeed limited to social advantartes emanating 
from the wage-earner's contract of employment. 


eM eomel 1 CoMuL.R. 573 at. 562. 


Vee erica 1 C.M.L.R. 320 at 332 (emphasis added). The same applies 
GO. APGlcle 57. 


129° 1976] PRGAt a. heed Oo) at. O86. 


Ueee the discussion on family rights in Chapter 4D, pp. 424-425 and 431-432. 


Jee POTS) 92°C. MLR. 442. 4at.455: 

"Indeed, if this were not the case, a worker anxious to ensure to this 
child the lasting enjoyment of the benefits necessitated by his condition 
as a handicapped person, would be induced not to remain in the member- 
State where he has established himself and has found his employment, which 
would» rum counter’ to the object sought to be achieved by the principle of 
Pree MOVerient wl workers wivhidy whe Community. .2." 


ore 1 C.MaleR 555 at 546. 


pe eeeR ee mlayionse 0a S741. 1390/81 and 3705/61. 


eae. the-discussionron vhe position or tourists under Community law 
in Chapter 2A, pp. 79-81. 


i osen CaMteR. 82 at 04. 
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13 othe Treaty Instituting the Benelux Economic Union, 1962, U.N.T.S. 
260). 


ee Dire 66/360, 9arte Auli “and Gor “Res. 612/68, arte 42 |} contain 


Express Provisions: to this Effect. 


ees Smit and Herzog, op. (cit. . LL; py 2-522. 


ewe the German Constitutional Court remarked in Internationale 
Pancdelsgesel ischatt Germany), nothing 1h the operation of sthe treaty rules 
Souiar has vielated fundamental rights. The possibility of such a violation 
does, however, exist. 


43 0n¢ Commission suggested such a move (E.C. Bulletin [1979], Supp. 
No. 2) but. the Community has. not..acted upon the suggestion. Fart of the 
problem has been the ambivalent attitude on the part of some Member States, 
notably France, towards the Convention - see Pierre Pescatore, "Droit 
Comminautaire et Droit National," (1965), Semaine de Bruges, p. 326. 
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49-4974] 1 C.MeLGR. 5S40,at 551. 
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[7974] 2 C.MiL-R. 540 at 563: 


Osea Gerd Rinck, "Civil biberties and the Common Marker,” (197/76), 
21 Juridicial Review, 266 and Ulrich scheuner, "Hundamental Rights: ina 
European Community Law and in National Constitutional Law," (1975), 12 
C.M.L. Rev., 190. 
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158) 1980] Ore aLeRe oeateod 


17 This article reads as follows: 

NMEvery Natural or legal person 1s entitled to the peacetul enjoyment 
of his possessions. No one shall be deprived of his possessions except 
a the public interest: and subject to the conditions provided for by Law 
and by the general principles of international law." 


"The preceding provisions shall not, however, in any way impair the right 
Of a state to enforce such llaws as it deems necessary to control the use 
Ot property in accordance with the seneral interest or Vo secure une pay— 
Ment OL Taxes or OLher contributions or penalties." 


Oe DULVCTIAMWIG( Ow amouppe NO. 2. 


Nene Andrew Z. Drzemczewski, "Fundamental Rights and the European 
Communities: Recent Developments," (1977), 2 The Human Rights Review, 80. 


162° 1979) OO. Mase Rs 229% 


OF Tas concern is expressed by Drzemczewskl, op. cit. at p. 61 and 
by E.A. Alkema, "Comment on Confédération Frangaise Democratique du 
Meavrail Case," (1970), No CMa Rev.., 502-505. 
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Pierre Pescatore, "The Protection of Human Rights in the Huropean 
Communities," (1972), 9 C.M.L. Rev., 75-76. 
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CHAPTER 2A 


THE RIGHT OF ENTRY 


THE LEGISLATION 


Iveacy /rOvis tons 


Righwoles oe (lame (oy bes Or soos 60s. 06. 


secondary Legislation 
Council Directive 68/3607 EBEEC, issued pursuant to Article 49. 


Council Direcvive, (3/\4e/ERC, assued pursuant to Articles 54(2) and 63(2). 


General Programmes 


General Programme for the abolition of restrictions on freedom of establish- 
ment, issued pursuant to Article 54(1). 


General Programme for the abolition of restrictions on freedom to provide 
Services, issued pursuant to Article 63(1). 
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Comments 

PETICleS. 46. 52,59, and 60, paragraph 3 are directly applicable and 
eonter aldirectlyseriectivye rieny of entry. that the. mationel courts must 
enforce. | Tine twordirectaves fulfil the subsidiary role of providing for 
the implementation by Member States of detailed rules that set out what 
this right meansein practical terms by clarifying the obligations. and. powers 
Of the national authorities.* MBS, CHSUrES The verrecriye exercisescr tine 
right tor .Cis,much Casier for an agerieved party to rely on specific 
national measures than on the more amorphous language of the Treaty. A 
Member State cannot seek to withhold this advantage by refusing to implement 
PICA MCeCrAVeSs., [Or Mrs will result jn their becoming directly effective.~ 
ine wiceaty, can also pe relied on directly where the subsidiary Legislation 
is Inconsistent or inadequate. * 

The two general programmes set out a non-binding plan of action? hor 
Dae sabvOLiGLOn, Of restrictions by the Council im the area of establishment 
and services. They have no legislative significance, but, in as much as 
Boeyoretiect. the Council's savaereaneneae on Of the operative provisions of 
the Treaty, they are useful as an interpretive aid where the language of 
Ene Treaty is naeeern 

Beuicles 58 and 66 of the Treaty extend freedom of establishment and 
the freedom to provide services respectively to companies and firms. The 
problems involving the movement of such entities are different from those 
tacane Matural persons in that they comcern the recognivion necessary wo 
EameyrOn business rather than the rights of entry and residence. | hor 


this reason the subject is treated in a separate section of this chapter. 
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THES SUBSTANCE OF THE RIGHT 


The Right To Entry and Its Concomitants 
Most democratic countries treely permit the entry into their territory 
of foreign nationals, but they often make entry contingent upon the 
completion of various formalities and invariably reserve the right to refuse 
entry in accordance with national immigration procedures. Under E.E.C. 
law, by contrast, non-nationals have an absolute right of entry into 
another Member State, subject to the public policy exception and provided 
EiatGethney have the requisite work connection. This right is exercisable 
Upon tne presentation of a valid domestic identity card or Eeigepenies” no 
entry visas or equivalent documents may be required.” 
The right of entry into another Member State is separate from the right 
tO creside in that state, which requires the fulfilment of more onerous 
conditions. |? Nevertheless, the right of entry would be worthless if it 
Gra NOt also envitle the entrant to remain in the host state for at least 
some period of time. There appears to be an informal agreement among the 
Member States, as recorded in the minutes of the Council meeting that 
adopted Directive 68/4360, thetethas perrod. snould mow pe Less tnan 
three cuene, Le During this time the non-national, having no right of 
Gesidence under Community law, is only allowed to remain on sufferance. 
This means that, like any other foreigner, he is subject to national 
legislation on the residence of aliens, except in so far as this legislation 
is so restrictive as to render worthless his right of Sabet Maals! vowel 
be the case if the legislation were to place unreasonable conditions on 
Residence, such as a daily reporting requirement, or if it were so framed 


as to enable a Member State to circumvent the provisions of Directive 64/221 


be2ulating the use of the public policy exception contained in the Treacy. 
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This dwrecrive does! not apply to residence on sufferance, but it does to 
the Pprehat or entry, |? and G would abe “apsur@uir Thus ‘application could be 
avoided by the national authorities simply waiting the few minutes necessary 
for the entrant to pass through immigration control. However, the pro- 
eeceion ant onded "by the’ directive Can only extend “to matters that bear ‘on 
the non-national's right of entry; it cannot serve to exclude him from the 
application of national law that relates exclusively to the terms of his 
residence on sufferance. Thus, a previous criminal conviction that is not 
sufficient under the directive for a non-national to be refused entry can- 
how, thereai ter berused as a ground for Terminating his subsequent residence 
Onrsuiterance; but. the commission or Che ‘same torfence during this period 
Om residence would entitle the host: state to expel him.- The directive 
hasno application to the second situation, which is "in no way wconnected 
with entry into the host state, and an expulsion on the basis of a criminal 
eoOnvicrlons cannot ibe considered™=overly restrictive. ~By the same token, 
reasonable restrictions on the movement of a non-national within the host 
Sceave, which are invalid for non—nationals with a.right or nose feaee, ° 
could probably be imposed in the case of residence on sufferance. 

Another concomitantvof the Tightmof entry into the host sstare is ihe 
Gighiue to léaye thevstvate of origin:  vContrary to popular opimion it is 
How Only dictatorships that prohibit their nationals from travelling 
abroad. In many western countries the issuing of travel documents is a 
matter for executive discretion, and it is not unknown for them to be 


At) 


withdrawn or refused. Aecordingly, both directives guarantee the right 


1 ree 
to emigrate : and réquire national authorities to issue the necessary 
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papers. NO €xit Visas "or other formalities’ are permitted. 
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formalities 

The: extent lo woleh nationalauthorities may attach formalities to 
Che exercise ef ithe right or entry depends om the origin of these formalities 
and, in the casemot exclusively mational provisionss on’ their nature. 1% 
is necessary, therefore, to make the distinction between formalities that 
are imposed by national Yaw alonevwand those that arise from the operation 
of Community law. 

Under the personal mobility previsions or the Treaty, the riche of 
entry is circumscribed by the requirement of a work connection and by the 
availabilicvywor the public polivoy exception. — lv is implicix in these 
limitations that the national authorities be permitted to adopt the 
necessary procedures for their enforcement. More specifically, the 
authori DresimuUst bevable Vo obtain Dnrormation from an’ incoming H.-C. 
national on the purpose of his visit and on his health and previous conduct 
in order to establish whether he enjoys a right of entry at Community 
laws | ThLsSerieny To Latornation and its accompanying formalities have 
been accepted, aveleast tacitly, by ithe: Court or Justice. Im van Duyn 
(41/74) a Dutch national was refused entry into the United Kingdom on the 
basis of her intention to work for the Churchof Scientology and her previous 
Banerence to thay organizavionm,, In upholding the retusaly the Coury of 
Justice must be taken to have approved the formalities to which Miss van Duyn 
Wasesubjected An order to elacie this information. ‘Such an wnterpretavion 
ee cthe Court's attitude fe also supported’ by its reference, on more tnan 
euicSOCCASLON, | tolthe possibilivy “in individual cases, where there is 
Pieolclent JjUStTIMcCAbLON, of Gmposing restrictions on the exercise of a 
right derived directly from the Treaty ."<" With respect to the work 


connection, the Court has contented itself with emphasising that the 


Personal mobility rights under the Treaty are available only "for the purposes 
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intended by the Posen ve" but the same principle applies here as for 
the, public, policy exception; it. would be impossible to respect the Treaty's 
purposes without finding out what the non-national plans to do in the host 
state. The suggestion that such enforcement of the work connection is 
contrary to the Court's decision in Pieck (157/79) prohibiting "any for- 
Mality for the purpose of granting leave to enter the territory of a 
member-State"~" is unfounded. That case dealt with a purely national 
formality that had no basis in Community law, and its import should be 
EeoovoIcred ton that. convext. 

ihe Court has) beenemuch more fortncoming on the question of formalities 
bial are attached to the right of entry by exclusively national, legistation 
one che control. of aliens... They are invalid in as far.as they permit, Member 
Pea veoRLOuser UDI restrictions eor-opstacles. to thesentry invore their 


25 


Cerrpitory Of nationals of other Member States," but, as the Court makes 


clear in Watson and Belmann, they are not absolutely prohibited: 


By creaving the principle of freedom Of Movement Por persons 

and by conferring on any person falling within its ambit the 

Pieht Om access to wie territory Of the member-states, for the 

purposes intended by the Treaty, Community law has not excluded 

the power of member-States to adopt measures enabling the 

national authorities to have an exact knowledge of population 

movements affecting their territory. 

The crucial dividing-line between permissible and invalid national 
formalities is thus drawn between formalities that remain informational 
and those that place a restriction or obstacle on a non-national's right 
@iwentry.. In Pieck (157/79) the Court of Justice indicated that this line 
ieperossed to the detriment of the mational formality when the right of 


eibay is made subject to the fulfilment of the formality, for "the right 


of Community workers to enter the territory of a member-State which 
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Community law confers may not be made subject to the issue of a clearance 
GO ons  errect by the authorities of that member-State."~" The Court went 
on to declare that an invalid national formality violates the specific 
prohibition contained in Article 3(2) of Directive 68/360 on entry visas 
and equivalent documents, which cover’ “any formality for the purpose of 


pramvine Leaves to -entervthe territoryvor a member-State...."° ine the Pueck 


case (157/79) itself the formality at issue was an endorsement in the pass- 
port Of a returning Dutch resident) of the United Kingdom giving him leave te 
retain in Che nost state ror =six months .© In’ viewror “the Dutchman se right. Oo 
me s2ocnice= ine thes United hingdomy tne endorsement clearly restricted hiserisnts 


a The Court did not therefore have to 


under Community law and was invalid. 
eoasider= whether such’ an- endorsement, would have een valid in the case of 
ermere entrant. However, its general remarks’ do deal with this situation 
and suggest that, as long as the endorsement had not purported to confer 
tne right of entry, which was by no means clear, it. would have beem permis— 
sible under Community yas 
The Court ‘nas “also taken a clear ‘stand on the question of sanctions 
for non-compliance with valid formalities. they are acceptable 
wnere they are proportionate to the gravity of the offence and do not result 
in the withdrawal of a Community rignt.>| This’ woulkd™inelude reasonable fines 
but would exclude incarceration or a refusal to allow the non-national to 
ener tie Member-State.-* 
Residence on sufferance, which 1s a2 concomitant of the right of entry, 
me regulated exclusively by national law including all the formalities and 
Palcvions for non-compliance that this eipaniiees Thesonly sessruecrons 
On this national autonomy are that the legislation be not so restrictive 


as to render worthless the right of entry and not operate so as to circum- 


vent Directive 64/221 on the public policy exception. 
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THES OCOPE OF “THE RIGHT 


Ihe Necessity for a Work Connection 


The economic= scope of the personal mobility provisions of the Treaty 
aerectepercvicularly the rights or entry and residence, for it is at this 
Stage of free movement that’ the economic limitation must be enforced: The 
rights to pursue a livelihood and to equal treatment will only arise once 
the non-national has already installed himself in the host state. 

The Treaty itself appears to take a very narrow view of economic 
Bculviny by LyYLnee ther right ‘or "entry Cola pre-existing offer of employment: | 
or to an immediate commitment to perform services > or establish Onewelee” 
This view has, however, been expanded by the Council in its legislation with 
the approval of the Court of Justice, which is prepared to accept the mere 
desire to work or pursue self-employed activities as a basis for entry.>! 
ws long as the Council's secondary legislation retains this subjective link 
with employment, it is within the Court's interpretation of the Treaty. 

THeCevLsS NO proolemawilum une wording or Directave (3/145 om the free 
ievementy of “self—employed=persons. The right to entry upon the production 
Or Valid travel papers is limited under Article 3 to the persons referred to 
iinet rcle |, namely; EBC. nationals “who wish to establish themselves in 
another Member State...or, who wish to provide services in that State" 
and those "wishing to go to another Member State as recipients of eoopesa eS 
The national authorities are allowed to enforce this limitation by verifying 
whether a person comes within one of the three categories, without contra- 

i aoe Tne prohibition in@ article 3 on formalities beyond the requirement 
Of valid travel documents.~? 


However, while it may be possible to ascertain whether an intended 


activity comes within the meaning of establishment or services, it is quite 
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amour herehy Matcer*to attempt to verify the authenticity of the wish to 
establish oneself or to provide or receive services. Yet some form of 
econurel 18 necessary if the directive is not to permit a complete freedom 
Of movement inconsistent with the scope of the Treaty. From this viewpoint 
it would seem not only permissible for national authorities to make the 
appropriate enquiries of prospective entrants but encumbent upon them to do 
sovand” to refuse entry asvor right under Article 3 where the evidence 
warrants such a gion / For example, the authorities of a Member State can 
ang should require evidence of medical qualifications from a person claiming 
too wish Lo set yup avmedical practice in the host States and such person 
shouldrbeerel used the benerit™ or Article Ss if he cannot comply. Cn the 
opner hand, the authorities Cannet enquire intosthe validity in the host 
Bae of these) domestic qualifications, forsArticle 1(1)sof the Directive 
GonerSsOnl yr vO CMe Necessity PoOrsassubjective intent and makes no menvion 
or the objective feasability of the wish. By the same token, a person should 
mec be refused entry:.on the ground that his intended activity may involve 
bUDine Service or thesexercise of Official authority and hence be excluded 
from the operation of the Treaty.’ As long as a prospecGcive entrant eyvinees 
aereal istic intention Lo do something thay comes’) within the definition of 
Csvablishment or services, that is A oven 

Directive 68/360 appears to circumvent these problems by according 
epcighit oreentry upon presentation or a valid adentaty card or passport vo 
See. EC: 3 Haviona oma in away this 1S a very practical approach as any— 
Sicecan claim tO be Looking Tor employment, but ae monetneless granus a 
ereater freedom of movement than is permitted by the Treaty by not linking 
Pecsright of Entry to at least a desire to work. It would, for example, 


enable a person who has just been refused entry under Directive 73/148 to 
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tuehearound and claim the right under Directive 68/360. The Solution is to 
Gejecte (heeveriss.Ol apne directive Out of hand as ineonsistent witw the 
Tveaty, or to interpret the scope of Article |, which defines the beneficiaries 
OF the rignt OF entry as “nationals of the Member States," in Tight of the 
G@irective as a whole. Both the title of the directive with its reference 
to "workers" and the Preamble, which indicates that the directive is adopted 
with respect to "nationals...who are moving to pursue a Wage-earning occupa- 
tion," "" COulLd= be USEd TOU JUStLIy restricting the application of Arvicle | 
wo HBC. Nationals with a work connection. Whichever approach is taken, 
iemust leave che NMatvional authorities with the power to ensure thal only 
Eaose persons entitled under Article 48 of the Treaty enter as of right. ?? 
Whiter Arts cle: || of Directive 68/360 is too broad, Artichke 241) as too 
GarGOw fOr VC restricts the right of exit to those persons who have an actual 
offer of employment in the host wai Given that the Treaty has been 
icerpreved tO permit entry aS Of right to those seeking employmenu, Arvrele 
Avis InCONnSsistent;s the right to exit, must De co-extensive with the right 


bomciity. Thus, an agerieved party could rely directly on the Treaty, were 


aeember Stave tO act according to Article 2\]) of the directive. 


The Definition of a Work Connection 


Employment. Subparagraphs (a) and (b) of Article 48(3) have the effect 
on limiting the right of entry to persons’! who seek or take employment with 
anieemployer in the host state. This includes employees who accompany their 
employer when he moves to establish himself in another Member State, but it 
excludes persons who work in one state under a contract of employment with 
at-employer in a different state. This is a Strange omission, as the 


Situation of people working elsewhere in the Community for a domestic 
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employer is a common enough occurrence to warrant special social security 
48 
arrangements. 

Some of the persons excluded by Article 48(3) of the Treaty are covered 
by paragraph three of Article 60, for the right of self-employed persons to 
enter another Member State in order to provide services necessarily implies 
the right to be assisted by their employees or, indeed, to have them carry 


49 


eur the task in’ their stead’. Accordingly, Directive 68/360 on the free 


movement of workers includes within its ambit all employees of providers of 
services regardless of the Member State where the latter are established.?° 
igs extends the right Of entry tO a variety of persons, such as Dawyers, 
doctors and other professionals, salesmen, mechanics, insurance agents and 
so on, but it still leaves many people outside the scope of EEC personal 
mobility law with no right of entry. One example is that given by Wyatt 
aud Dashwood of a’ Brivish camera crew filming im France for their Briviash 
employer, they are not working pursuant to a contract with a French employer, 
nor are they providing any services on behalf of their domestic employer to 
amcesident Of France.°| 
A possible solution is to base the crew's right of entry on the 
"freedom of movement for workers...within the Community" secured by Article 
48(1), for it surely flows from this general concept of labour mobility 
that an employee be able to pursue his activities in other Member States and 
that his employer be permitted to send him there. Certainly the wording of 
Mepicle 3(1) of Council Directive 68/7360 is broad enough to permit entry on 
this basis, as the film crew would qualify under Article 1 of the Directive 
e2H.n.C. Nationals. This approach requires Article 48(3) to be treated 


meeonly an illustration of one facet of workers' mobility instead of an 


exhaustive definition, but this is not novel. The Court of Justice has 
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already reduced irurclore (2) to an aillustrative role by enlarging the scope 
Of "equal treatment beyond ivs Narrow confines to cover all aspects of a2 
worker's lnfremin Ther host country .?° There is no reason why the same can- 
not be done with Article Te 
Ws far as the mature of tne sactual "employment issconcerned; an Hagiash 
metropolitan magistrate has taken the view in Secchi (U.K.) that casual 
work Is insutficient to bring “a person within the scope of the Treaty. 
mienough whe Court or Justice has movtyet ruled ‘on the matter, the Eaglish 
decision probably ‘states the Community law position correctly; the terms 
Mworker" and “employed person! in the Treaty and the secondary legislation 
do suggest a more serious commitment to employment than the occasional stint 
eso dishwasher in various ‘restaurants, which waseMr. Secchi 's work record. 
it is a moot point, however, whether it should be left to the immigration 
Puc hOmrtesmat ithe point of “entry wolmake: a judgment om whether or not the 
employment intentions of a prospective entrant bring him within the Treaty 
provisions. Theoretically they should have this power as a complement to 
Meir auLhnorlLoy “LO renuse entry in appropriate Cases, but the possibilities 


for abuse are obvious. 


EScaplisnmeny, ~The right of centry under Article 52 of the Treaty, as 
implemented by Directive 73/148, is predicated on the wish to establish one- 
Powiein the host state. In the Treaty establishment 1s said to include 
both the taking up and pursuit of self-employed activities and the setting 
up and management of Under aeineen =: Directive 73/148, however, in setting 
Cemune rules for the exercise of the Treaty right to entry, refers only 
to the wish "to pursue activities as self-employed persons ."°? Whether 
Pai this is an intentional limitation of the Treaty right is not clear, 


OUT, if it is, the directive is inconsistent with Article 52, which can be 


Delied on directly to correct the inadequacy. 
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Thesuse or che *verm “establisnment™ in both Directive 737 14S and 
Article 52 implies that a self-employed person must exhibit some permanence 
in his “attachment to the host state. ~A freelance camera crew who wish to 
go to another member State to do some filming and then return home would 
Mmoteculality Torta right of ‘entry under Article | of the directive or under 
mie Treaty. [his is an unfortunate gap in the personal mobility scheme or 
the Treaty, for, as with workers, the incidence of self-employed persons 
wishing to pursue their activities abroad on a temporary basis also warrants 
peecial ocram security apreneene oe Unlike, Article 43, Article 52 "does 
not include a more broadly-based paragraph that could be used to override 
cals Limitation. 

The position of persons who enter another member State in order to 
investigate the possibilities of Setting up business is interesting. 
mionough the permanence of their attachment is Uncertain and prospective, 
it may well be enough to bring them within Article 1(1)(a) of Directive 
(37/148 as persons wishing to establish themselves. The Council directives 
O@A the freedom to provide Services certainly accord a right of entry for 
providers to pursue "the various preliminary operations necessary for the 
berrormance of the service provided," including "advertising, canvassing 


of There would seem to be no reason for 


aie tae Conclusion OF contracts." 
different treatment in the case of establishment, as such exploratory 
missions, being an essential prerequisite for the prudent businessman, 
miowe as Logically from Article 52 as they evidently do from Article 99. 
Although temporary activity in another Member State is not covered 
Pyecommunity law, Article 52 does not require an exclusive atvachmeny vo 


Die Nost state. Provided that the person concerned is already established 


in a Member State, the Treaty gives him the right to set up subsidiaries, 
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esenoies or branches elsewhere in the Community .?° Neither tae Treaty nor 


the directive, which is alvogether very non-commital on this point, provide 
criteria for deciding what qualifies as an already existing establishment. 
In the case of companies the general programme on establishment suggests 

as) Sufficient the presence in a Member State of their main establishment or 
centre Of administration, or the existence of a “real and continuous jink 


with the economy of a Member State.">? 


This is no reason why the same 
Ceiveniva should nov De applicd to self-employed individuals. Although, the 
general programmes are not binding, they reflect the Council's view of the 
Teeatvy and have been accepted by the Court of Justice as providing "userul 
guidance" in situations where the Treaty and its subsidiary legislation are 


as unhelpful as oe 


DerVICes si xaculLy WwhOulss LO Oe CONSIdered asprovider Of Services 
eG@uitiled tO a right of entry under Community law is by no means clear. The 
Hirst problem relates to the location of the recipient of these services. 
Paragraph one of Article 59 of the Treaty abolishes restrictions on the 
provision Of Services Only in respect of providers who are established in 
a state of the Community "other than that of the person for whom the services 
are intendeda,"©" and this limitation seems to have been interpreted by the 
Council in its directives implementing Articles 59 and 60 to mean that the 
Eecipient must reside in the country where the services are provecea. In 
either case there is a considerable restriction on who can be considered a 
provider. The language of Article 59 would exclude a person established in 
Member State A who is providing services, such as designing a house, in 
Member State B for a recipient in Member State A; while, under the directives, 


all providers would apparently be excluded except those who are designing 


the house for a person who is actually a resident of Member State B. 
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(hese Limitations donot make any Sense. In the case or the 
Girectives, the exclusion of all recipients other than those who reside in 
ene stave where the services are being provided clearly goes beyond the 
inmitvation contained im Article 59 and can be disregarded as inconsistent 
ween tne Treaty. “Bur this stil leaves the restrictive wording of Article 
pela bie weaseam Ol services una Have come berore the Court of Justice, 
whe location of the recipient has not been an issue; but Some importance 
can perhaps be attached to the Court's repeated insistence on the need for 
the provider to be established in a Member State other than that to which 
me “Services are provided.°? This could be an indication that the Court 
Rerarcds Article 59 as requiring only that the location of the receipr of 
the services, not that of the recipient, be a Member State other than that 
where the provider iS established. This would be a logical requirement as, 
unless the services are destined for another Member State, they would remain 
a purely internal matter outside the scope of Community ee SLenit team vay 
MiceCOuUnciISs subsidiary leeislatvon on the right of entry 1S periectly in 
Keeping with such an interpretation of Article 59, for it contains no 
Stipulation as to the location of the woe ened” 

The Second problem concerns the gap that 1s created within the personal 
mobility scheme of the Treaty by the exclusion of employees who do not work 
for employers established in the host state and of self-employed persons 
who wish to pursue their activities in another Member State on a temporary 
basis.©° While the employees could possibly be accomodated by basing their 
mont of entry on Article 48(1) of the Treaty, Article Re Chiuics Ot © 
Similar accomodation for temporary establishments. Several scholars have 
proposed bridging this gap by extending the definition of services to cover 


all economic activity by a non-national in another Member State that does 
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extension is the broad definition of Services contained in the first 


paragraph of Article é0n ee 


pervices shall be considered to be "Services" within the meaning 

of this Treaty where they are normally provided for renumeration, 

in sO Tar vas they are not governed by the provisions relating to 

freedom of movement for goods, capital and persons. 

Bue this language is, at best, ambiguous, for the final clause could 
more easily be read to exclude services that are dealt with elsewhere in 
piermireaty than to include economic activity that does not fall within the 
common meaning of septiess And this common meaning implies an immediate 
Gecipient of the Service, not someone who may ultimately benefit from the 
ScOuOMmic, ACtIVity Elther as a remote User Of a Service or as a consumer. ! 
Horeover, if Article 159 Ws to be regarded as the governing article on the 
meecdom tO provide Services, as 1t would seem to be, it leaves no room for 
epee liberal mterpretation Of this paragraph im Arvrele 60. 1b. is) suggested 
phererore that the gap will have to remain, at least with respect to temporary 
estab uLsuments,, unless, the Court. of- Justice comes To the, rescue. 

Deo reore Wii b) Of Directive (c/ 140 also accords a right On entry. vo 
the recipients of services. This represents a gloss on Articles 59 and 60 
Sie the Treaty, and both its Scope and its consistency with the Treaty came 
under discussion in Watson and Belmann (118/75). The case concerned an 
Englishwoman who had entered Italy and been charged with failure to comply 
with an Italian requirement that she register with the authorities within 
three days of her arrival. Both the substance of the formality and the 
Sanctions attached to non-compliance, which included deportation, were 


referred to the Court of Justice as possibly contravening Community law. 


It was not clear from the facts before the Court whether Miss Watson had 
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pone to italy asia’ tourist or asia provider of services. However, the 
Commission argued that even as a tourist Miss Watson was protected by 
Community law, for tourists were to be considered the recipients of the 
tourist industry of the host state. Advocate-General Trabucchi, while he 
accepted) the extension of the right of entry to recipients of services, 
strenuously opposed the inclusion of tourists in this category. He took 

the position that the free movement of recipients of services must be 
"indissolubly linked with the right to movement of those who have to provide 
those services." ' In other words, the right of entry should be reserved 

hors the recipient of Services) that could have been’ provided to that recipient 
bY evne. Sanewprovider inwthe wormer’sthome state. This would exclude tourists, 
ae. une) TOUriSst) industry as.) by derinition, Pnextricably linked to the home 
evave ot the provider--—Beyond a tacit confirmation that the recipients 

Om services, do indeed “have alright of entry, the Court of Justice offered 


no further PUnencen eS 


The Commission's broader view is undoubtedly the more popular. |~ But, 
eveaschougn Trabucchiis) approach would exclude an appreciable sector of the 
economy from the field of personal eng icCeshould bey remembered that 
Pe right of entry of recipients of services must ultimately be based on the 
Treaty. Neither Article 59 nor Article 60 confer upon them an autonomous 
right of entry, and it is reasonable to suggest, as Trabucchi does, that 
mae secondary legislation cannot make good this lack; the right of entry 
eueolppenics must be linked to that of the provider ot the services. More-— 
Over, the practical effect of extending the personal mobility provisions of 
the Treaty to tourists would be to effect a total freedom of movement within 
PaerCommunity, for, again’ in the words of the Advocate-General, “everyone 


tS actually or potentially a recipient of services." '? And such voval 
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freedom of movement is inconsistent with the whole concept of economic 


personal mobility that the Treaty Sonera 


The Question of Nationality 


NOn-Eew.G. Nationals. The right of entry for persons wishing to 


establish themselves or provide services in another Member State is restricted 


tou. Ga Navionsls by both the Treaty! ! and the subsidiary Community legis- 


hetstrarn The second paragraph of Article 59 provides for the extension 
byeene Counciivor tne freedom) te provide services to nationals of third 
SeOuUnerIes, OUG MOracCulONe in this respect, has been forthcoming. 

Tie POSsltLCnwOr recipients -Oreservices Ls more complex. “In praneipile 
the nationality of the recipient should be irrelevant, for it is the free- 
dom to provide the services that 2s guaranteed by the Treaty. |? And as long 
soit LS one provider whe travels vo -anotner ‘Member State, no problems will 
arise in the case of a foreign ree puente However, Article 1(1)(b) of 
Direcvive: (3/148~only extends a right Of entry to persons travelling vo 
receive services who are E.E.C. nationals. ihe could be argued that, provided 
Phew orecien) recipient is resident within the Community, this constitutes an 
Manecessary restriction on the rights’ of providers under the Treaty: On 
wie ouner hand; the difficulty of enforcing this residency requirement 
might well open up the right of entry beyond the confines of the Community, 
and this: possibility could be used to justify the restriction imposed by 
the directive. 

The right of entry of persons seeking or taking employment by contrast, 
is not expressly limited in the Treaty to E.E.C. nationals. Article 48(1) 


refers to "freedom of movement for workers" while Article 48(3) is silent 
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On the point and Article 48(2) is ambiguous. ihe “ussue Ts whether the 
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(69) 
NO 


rerme workers Weis tintended to nave the limiting effect of excluding selr- 
employed ‘persons from the ambit of the article, or whether it is meant to 
extend freedom of movement to all workers resident within the Community 
regardless (Of Navionali~ys The iasistence-on the European character of the 
Community in the Seaerone” and the limitation of free movement to the 
Member states sin Arttcle 3(¢) which sets out the scope of the Treaty, 
would indicate that the term does have a limiting effect. .The Council's 
View, aseexpressedein Directive 66/360, has been to restrict the right of 
entry to nationals of the Member movies. This would seem to be the better 
view for the reasons stated above and also bearing in mind the Declaration 
of the Member States of March 25th, 1964, which obliged them only to view 
"with particular favour" the entry of foreign refugees and stateless persons 
resident in-other Member States: of the Denney 

A problem arises with regard to the employees of persons who establish 
mhemsclves Or provide services in another Member State. As long as these 
employees are H.E.C. nationals they benerit from the Community rules on 
freedom of movement and may enter the host state under the terms of Directive 
68/360. Article 54(3)(f), however, recognizes that the right of establish- 
ment must also entail the right to dispose of managerial and supervisory 
personnel regardless of von there 2s Wipgile point ine pernz. apie 
to set up abroad if the necessary manpower cannot be transferred. The 
same right must also accrue to the providers of services, who should be 
allowed to use personnel whose skills or position make them indispensable. 
Although the Treaty makes no similar provision in this case, the right 
flows from the freedom to provide services accorded by Articles 59 and 60. 
ttisestact seems to find recognition in Title 11 or the General Programme on 
Petyices, for the mention of the right of entry of “stafr possessing 


ePectal skills or holding positions of responsibility” is pointless Undess 
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ip ererers TO; nOn-heH.C. nationals. The problem 1s that there is no provision 
in Directive 68/360 for a right of entry of such personnel where they are 

nou BHC. Nationals. They may, of course, be admitted on sufferance like 
ether non-E.E.C. nationals, but as their employers have a@ right to their 
services Under the Treaty, »this is not Ssurricient. Ene solution is surely 
baw they Nave a right of entry based directly on the Treaty rights of their 
employers, which may be exercised in the same way as that of non-national 
Camily members; the host state may require entry visas but it must afford 


every facility nor obtaining ne 


Domestic Nationals. Domestic nationals will rarely need the protection 
of Community law to enter their own country, but it is available to them as 
long as they have severed their connection with their home etares This 
was not the case with the domestic national in Saunders (175/78), who had 
been bound over by an English court. following her conviction for theft and 
hadwundertaken not to seu Toot in England or Wales for three years. site 
broke that undertaking and was brought before the court again, which referred 
the validity of the undertaking it had imposed to the Court of Justice. The 
Court, took the view that, this was a purely internal matter that fell out- 


side the scope of the Treaty, as there was no factor connecting it to "any 


: 8 
of the situations envisaged by Community jena 
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FOOTNOTES 


CHAPTER 2A 


1 

See Royer, 48/75, [1976] 2 C.M.L.R. 619 at 636-638; Watson and Belmann, 
aor 1O7ONL 22 CoM Re 5520 at) 570; Pieck, Von 77 Oy AL 1O604 25°C. Ren. 220" = 
ec. em oeey. FOO, Une G1secussion 18. Chapter t, po. 1-21. 


eGo Chapter 1, pp. 24-25. 


>see Chapter (.)DOe)l/—-.ocand Plreck (157//9). For the sake or 
Simplicity, rererence isimade throughout the study to the provisions of 
eirectives rather than to the nationalmimplementing measures, which must, 
Dapany Case,—contorm to these provisions in’ order’ to be effective. 


“See Chapter Vy po. 25-26 and in particular Royer (48/75). 
See Chanter iy Gn. B85 


enor example, see infra, pp. 82-83. 


"Note thats Drrecvive/3/ W4erdoes Nol mentL1on companies or firms. 


ae 341) of  beth-Directives 68/360 and 73/148. 


Pipe. 3(2) of both Directives 68/360 and 73/148. A Member State may 
megquire a ITamily member who is not any E.n.C. national to acquire an entry 
visa. Family rights are discussed in Chapter 4D. 


see Chapcer 2B,. pp... 107-106. 


“onis Inteormavion vs provided by Smit and Herzog, The Law of the 


European Economic Community, I (New York: Matthew Bender, 197621982 
Pere-46/, and referred to as well by T.c. Hartley, “Ihe Internal Personal 


Peope or the BEC Immigration Provisions,” (1978), 3 European Law Review, 192. 


“This agreement is reflected in Article 69(1)(c) of Regulation 1408/71, 
which permits a worker in search of employment in another Member State to 
continue to receive his unemployment benefits for a period of three months. 
The U.K. Immigration Rules are more generous and impose a maximum period 
Preoix months — Rule-51, Halsbury"s Statutes oe anomie VaNoaes Gehacelh Kobra) 
a3: 


"SFr a discussion of the entrant's right to equal’ treatment im the 
host state, see Chapter 4E, pp. 440-444. 


Lo eticles 48(3) and 56. This exception is, discussed im Chapter 2). 


oo Dare nO47e221oeRri. 211). 
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Me cee Rutili (36/75), where the Court of Justice declared invalid a 


econcdreion placed by France on an italian resident as of right that he not 
enter certain départements. 


aa chesUnrted Kingdom, ror example, the issue of passports has 
always come under the royal prerogative - seé David W. Williams, "British 


Passports and the Right to Travels," (1974)5 23 I.C.L.Q., 642. 


Miers 2 (i) Of bothebDirecti ves 647/360 sand: 737 148. 


eee Ga andic oe Sot nebarectives 6c 350 ana 73/18. 


aU ot. 2(4) in both directives prohibits the requirement of exit 
meoswor equivalent documents. This pronibivion is reinforced by Art. 211%, 
waich deelares that the right toxemagrate “shall “be exercised simply upon 
fimeschtaLicon or arvalid “2dentity carduor passport." 

-l this Viewsis also expressed by Derrick Wyatt, “Article 48: Permissible 
Entry Formalities for Nationals of Member States," (1980), 5 European Law 
Review, 384-386, and 11°C. Hartley, op. cit., ps 192. 


ers LO/ To. IO(ol@2e6 MeL. 619 at 638 Pieck, 157/795 11980] 
Peco. ee20rat2 40% 


22 


See Watson and -Belmann,. 1 1S//5,. 09/6] 2 9CsMiGERe 552 vat S71. 
=41 1980] SPC. Mest eeecOmay 240, 7242 5 Seeeiy atl, “Op. “cll.4 7 pD. 364—=367. 


= Watson and Belmana, (16/75, Lie] 2 CIM.L.R. 552 "au 5/0n “See, boo, 
Royer, 46/75, (1976) 2 °CiMeu.R. 619 at 639-640: 


267 1976] 2G eRe aces. (See, too, Royer, 48775, (196) 
PaGti.s.R. 619 at 639-640. 


217 1980] BEG MAE Ric ee Oates 0. 


=" Tid 


cor was also contrary to Rule 51 of the U.K. Immigration Rules: 

"When an EEC national is given leave to enter, no condition is to be 
imposed restricting his employment or occupation in the United Kingdom. 
Admission should normally be for a period of 6 months, except in the case 
Oia returning resident or the holder of a valid residence permit" (emphasis 
added). 


Snnis is also the view expressed by Wyatt, op. cit., at p. 387. 


elses Royer, 48/75, [1976] 2 C.M.L.R. 619 at 640; Watson and Belmann, 
mi. L O76) 2°C Mab. Ro 552 at S72. 


oo cee Bieck wmlods (om GeOl Sac Malin ec Osau ae e242, 


io sce, supra, Pp. 66=67. 
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34 anticle 48(3)(a). 
atic ve bOyiparay 3s 
oa aneie ae 
a : : ; 
Dee Tie mats cuscioneiny Chapter ie pon 7-6. 
*Cheen es as 1(1)(a) and (b) (emphasis added). The addition of recipients 


@reservices is another gloss on the Treaty that the Court, has accepted — see 
Phaoter sl. Dn Golrand Uni ra, ips 760). 


aaa SUDA. (DD = 169— 10. 


O 366 the decision of the Wiesbaden Landgericht in Barulli (Germany), 
where the Court rejected the sufficiency of a personal declaration and 
declared that "the objective circumstances must decide the matter" [1968] 
CMe hs 2o4at 246: 


ieee Articles 48(4) and 55. 


“See then rollowing comment Crom Hartley, Op. Cit... ab. pp. 192: 

"In practice the question of prociis Tikely to be important... wit the 
immer anion aulhorities tof (Lhevcountry Or immigration adopted, too strict 
aneavcuitude,,, the whole-purpose of the ‘Community provisions would be 
weOpardised. Therefore, if the immigrant states his purpose is to Look 
nom work, this Should be accepted under there is positive evidence to the 
contrary." 


ae is the combined effect of Articles 1 and 3. 


es recital (emphasis added). 


the U.K. authorities have certainly taken this power. Paragraph 
52 of the Immigration rules reads: 

"An EEC national who wishes to enter the United Kingdom in order to 
take or seek employment...is to be admitted without a work permit or other 
prior consent" (emphasis is added). 


"article Al) wetersiito theilright, to deave "an order (a accepr and 
pursue a wage-earning activity" (emphasis is added). Cf. Directive 73/148, 
ape), which grants the right of exit to all persons with a right to 
Saver the host state. 


Cane term "worker" in the Treaty includes managerial and supervisory 
personnel - see Article 54(3)(f). In Regulation 1390/81, amending Regulation 
1408/71 on social security, the term is replaced by the more comprehensive 
words "employed person." As the Court of Justice points out in Unger, 75/63, 
me64) C.M.L.R. 319 at 330, Community law governs who is covered by the 
provisions cf the Treaty. 
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ee Regulation 1408/71, Art. 14(1), as amended by Regulation 1390/81. 
tees, NOWevVer, possible that this provision isonly intended to cover ‘the 
employees or Foroviders of Services — "see fn. 56. 


Sone condition set out in Title I of the General Programme on services 
timate the services be carried out personally or by agencies or branches 
ectaplisnec Vaevnewmosy state 1s inconsistent with this implied right. It 
is also quite unrealistic, as companies, which also benefit from the freedom 
Ho provide Services, fave to Useremployees to perform services. _ The Council 
directives implementing the general programmes sensibly disregard this provision 
Hide Le  endeexpressly refer voremployees acting on their employer's 
behalin = sceutne Ereamb les staspirectives*65/1,, oth recital: 68/7363, (5th 
meciuals (4/557, (thirecital. 


oes 6 (3 )) randirsit ) Ca). 


2 Derrick Wyatt and Alan Dashwood, The Substantive Law of the EEC 
(London: Sweet and Maxwell, 1980), pp. 126-127. See, also, the references 
bouchis example in Chapter 1, pps. 2/—28 and the discussion, infra, On po. {6=77. 


oe S66 tne wWiscusslon aniChiapter I, pp. 33-35. 


Tt is significant that the Council directives on self-employed 
activities consider that the position of paid employees accompanying a 
PomsOneprovidingeservaces=or acting on his penal’ is governed by Articles 
48 and 49 of the Treaty - see Directives 65/1, Preamble, 6th recital; 
63/503, Preamble, (5th recital; (4/557, Preamble, 7th recital. This is 
emily spossiple af Article 48(3) as subordinated to Article 46(1). 


aver cie Be spake. 82% 


Set elem nial a) 


Pe eGile caer 1408771, arte [4a(l), as amended by Regulation 1340/61. 
ives, nOwever, POSsibie Lhat this provision is: intended to cover only 
providers of services - see fn. 48. 


ee Co anDirerO5/ Nl artwes is <671054,, aru. Se 


PF intitle be, sparagrapnel. "A subsidiary 18 an independenv Lega. 
entity formed in accordance with the law of the host state. Both an agency 
and a branch are an extension of the domestic establishment, but a branch 
has a greater degree of autonomy. 


27 General Programme on establishment, Title l. 


Onnieffry, (eye sO Gr ee CRM AR 1378 cat “402%. 


eS amonaaie added. 


eee Co. Dire wanes ewer. 302): 167/654, ere er. 
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OS S66 Enerdiscussion of the Court's attitude in P. Leleux, 
"Recent Decisions of the Court of Justice in the Field of Free Movement of 
Persons and Free Supply of Services,” European Law and the Individual, ed. 


F.G. Jacobs (Amsterdam/New York/Oxford: North Holland Publishing Company, 
1976), p. 84. 


Os Debauve (52/79). 


oo ed DirsemOs COO marin fos) s 2/145. Arter in iea) and 442). 9 See, 
woo, title 1 of the General Programme on Services. 


One also, the discussion in Chapter 1, pp. 26-20 and fm. 90°of that chapter. 


eee Wyacteand Dashwood, Op. Cclt., Dp. 163s Hartley, op. Cit., Dp. 205; 
Cesare Maestripieri, "Freedom of Establishment and Freedom to Supply Services," 
Oe POG MeL eReye 1) 


ooTaes LS eSUeseS Tea bY MaeSUriIpLerl, “Of. Cite, Ds 151. 


o aee Hakvley, Ob .9Cit., .=205. 


WOsee Wyatt and Dashwood, op. Cit., at p. 133 who argue that the Treaty 
requires "the fullest possible freedom of movement for selir—-employed persons 
wishing to engage in economic activities, regardless of the stage of production 
involved" (emphasis added). _ 


M1976] EAURNAI GIs Wise Eve SSO 


(ote tacit. COntirmataon can be inferred from the Court's general 
aceepuance Of thersubsidiary legislation on free movement. 


ions is shared by many scholars. See, for example, Wyatt and Dashwood, 
So cit.. ~. 20% and) Andrew Durand, “European Citizenship," (1979), 4 
European Law Review, 5. 


onis is the basis of Wyatt and Dashwood's reason for including 
tourists among the recipients of services - see Wyatt and Dashwood, op. cit., 
Deel. 
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es the discussion in Caapter 14. pp. S—1i0. 


TM articles he and 59 Doth apply only to H.Esc. Nationals. 


Teri rective 737148, art. 1. The position of family members who do 
not possess the nationality of a Member State is discussed in Chapter 4D, 
pee 41 


Pris is) the view taken by Leleux, op. cit.) at p. 64 and K. Lipsieia, 
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80 
mee ssupra, Ow hla 


=e uses the expression "workers of the Member States" which could 
mean either residents or nationals of those states. The ambiguity is under- 
iened by the face thet omit and Herzog, op. Cit., at 1. pp. 2=-467/468 
consider thar 2t excludes foreigners, while Lipstein, op. cit., at Dp. 65 
suggests that it might include them. 


C2 ee them St. 2nd.) ord... (/un,. oun, and 9th recitals. 


Sane tune Preamble, “list and 2nd recitals, and Articles 1 “and 3. 


et 964 5.0. 78, p. 1225. 


othe QUueSULOn Cl Nationality is not expressly mentioned, but there 
too reason for vhe provision if iv does not refer to non=-E.E.C: nationals. 
pec, Loo, Title II] A, para. 4 of the General Programme on establishment, 
which incorporates the wording of Article 54(3)(f). 


ecorre 66/360, art. 32). 
OTe Chapter i, DD. §32-34% 
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Chapter 2B 


THE RIGHT OF RESIDENCE 


THE LEGISLATION 


Piireaty Provisions 


LEC oOvese ele CCl ws com yore 5o: 60s 766% 


pecondary Legislation 
Council Directive 68/360/AEC, issued pursuant to Article 49. 
Gommission Regulation 1251/707EEC, issued pursuant to Articie 48(3)(d). 
Council Directive 73/14678EC, issued pursuant to Articles 54(2) and 632). 


Council Directive (5/34/2HC, vssued pursuant to Article 235. 


General Programmes 


General Programme for the abolition of restrictions on freedom of 
establishment, issued pursuant to Article 54(1). 


General Programme for the abolition of restrictions on freedom to 
provider services, issued pursuant to Article 63(1). 
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Comments 

thetdirectrerfectsor Articless46; 52,959 and 60, paragraph 3 confer, 
in addition to the right of entry, a right of residence enforceable by the 
national courts. | APUUeles4s (3) Wd) expressly includes in this rieshnt that 
ef remaining 1n the host state after having been employed there, but this 
should not be interpreted as excluding self-employed persons who have 
established themselves in another Member State from enjoying the same benefit. 
The absence of such a right is as much an obstacle to freedom of establish- 
ment as it is to free movement of workers and would contravene Article 52 as 
well as Article eee Thescounevivthas’ recognized this tact and provided for 
the right to remain in another Member State after the cessation of self- 
employed activity in Directive ig ate al EhHOUeT. (OuUL Or “excessive veautzon,: 
iGbebased the legislation, on its residual powers under Article 285, 

AS Jweco whe Pigal or entry, ivhe-cole of mail! the secondary, léegcislation 
Piethts -area wis acain Limited co setting out detailed rules for the effective 
Se eGGisce Ol a rearyarignys sand the lreaty can once more be relied om direcily 
where these rules are not consistent or co-extensive with in” The, provasions 
of the secondary legislation are extremely precise and capable of direct 
effect in the absence of national MD ISHE PEC Loe” Commission Regulation 
i237 (0 1s, aby its legislatave nature, directly applicable in addition te 
having direct effect so that it does not require any national measures. 

Tre Council has chosem to. administer «athe rveht of residence ihn most 
Cases by way of the issuance of a residence permit to those E.E.C. nationals 
who fulfill certain prerequisites. This approach is perfectly acceptable as 
long as the prerequisites conform to the Treaty and, more importantly, 


peOvided that it is understood that the right to residence flows from the 


Treaty independently of the permit. The permit may be used as an administrative 
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ecovenilence tov raciiitate proo! or “Vne right to residence, but it cannot 
become the source of the right itself without conflict with the Treaty, 
which requires no such permit. This distinction was emphasised by the 


Court ‘of Justice in Royer (48/75): 


It must therefore be concluded that this right Lof residence] 
is acquired independently of the issue of a residence permit by 
the competent authority of a member-State. The grant of this 
permit us thererere to’ be regarded ‘not as a measure giving rise 
to rights but as a measure by a member-State serving to prove 
the individual position of a national of another member-State 
With regard Lo provisions: of Community law. ! 


Some arvices’ im tne secondary leeislation make clear this distinction. 
The national authorities are required to issue the permit upon fulfilment 
or the prerequisitess” and the permit 1S accorded only evidentiary and 


9 


not substantive status. Article’ Sor Directive 667300 declares, in the 


same vein, that a délay in the-issuance of the permit "may not interfere 


with the immediate performance of work contracts concluded by the applicants. 


Osher provisions are misleading, such™as™ those that define the time Limits 


‘ . a tenes 
Saeunc right of residence ang the loss of the right. in terms of the yalidity 


and withdrawal || om the permit. “This terminology suggests that a person 

ean retain his right of résidence in another Member State as long as or 

Only if he continues to be in possession of a valid permit, whereas che 

real position is that he has a right of residence under the Treaty whenever 

Ne fulfills the conditions set out in the implementing legislation for 

its exercise. The mere absence of a residence permit cannot nullify this 

right. There are other similarly misleading provisions in the secondary 

legislation, and they will be discussed where they cause particular problems. 
The non-binding, and now largely redundant, general programmes retain, 


as with the right of entry, some significance as an interpretive tool. 
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The right of residence entitles a person to remain in another Member 
puave with ammunity Promvexpulsion except for specific reasons that are set 
out in the implementing legislation '* Or on grounds, of public policy. | ~ 
Hheseighnt may be or limited or unlimited duration depending om the nature 
Ciathe person's business in the hest. state, but it imust in all cases 
extend to the whobke territory of that state. |? 

TAC Desi vlonsor vaepersonmwilth agri ght to residence 1s vo be cdistingurshed 
rom thay Of a person who has @ained entry into the host state but does 
HoOtmven GCuaAlprysTorsresidence asvor right. “Thevlatter will only be saidlowed 
Poa remain wiLtn the yconsenv of thevnost State and’ according to the terms of 
its legislation, which may stipulate a maximum period of residence on 
suriperance and provide its own grounds of expulsion. The only limitation 
Omevbis matvronal autonomy, as that’the legislation not be so restrictive: as 


1 
wer render worthless the Might of entry as this would contravene the Lreaty. ? 


Hie Types of Residence 


one Udolimived (rlaht vor yresidence. An HsE.C. Peuesloeeue who has a 
contract of employment for one year or more with an employer in the host 
eeace, Or who has established! himself in order to pursue activities: as a 
self-employed person, acquires a right of residence of unlimited duration 


iin that Paes 


This right:can only bé lost if the Poreéign national commits 
ae 18 aA : “ 

Pee pecilic ifence Justifying has expulsion; Ofeat hertavls tovgualiry ror 

a continuation of the right of residence upon ending his working life. 


in order to qualify for the continuation of the right of residence, 


Sa 20 
Poreien mational must fulfil one of two sets of criteria. Lie wirsG 
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is that she must nave reached pensionable age according toocthe Pecislation 
of the host Staten 4 having been in employment -- there for the twelve months 
immediately preceding his retirement and having resided continuously in the 
HOStSvaLe i er More ithansitinee years. Alternatively, ~~ the non-national 
Canvalso qualify 1f he hassceased work because of permanent incapacity, as 
onegas the incapacity is fhe result of an accident at work sor an occupational 
feeeace Or, falling chavo providedrrhaty 1teoccurs al terwat least twovyears' 
continuous residence in the host state. Involuntary unemployment or temporary 
absences from work due to illness or van accident arexconsidered to constitute 
eneloymentes> Thus; where a worker shas been “continuously residens but 
involuntarily unemployed in another Member State for five years and then 
reaches retirement age or is permanently incapacitated, he will still qualify 
Per va continued right of teaieerce 7° 

The requirement fof continuous residence is mev when the  ~saon-national 
PoanOurabsent trom the nost “stateminwany given year for a cotal of more: than 
three amore tl Longer absences that are necessitated by the performance 
Of Obligatory military service do not source This method of calculation 
eeclls tO SUgZeSsU thal continuous, residence can only be reckoned in years, so 
that the expression "more than three (or two) epee requires: an swractice 
eo beast four (or three) years’ continuous residence. There is no indication 
in the secondary legislation whether the requirement must be met in the 
years immediately preceding the event that entitles a person to continuation 
of the right of residence. The silence on this point contrasts with the 
Stated need for the employment requirement to be met in the twelve months 
wetor to retirement, © which permits the conclusion that any period of 
continuous residence of the required duration will Sen Rees The require- 
ment is dropped completely where the spouse of the foreign national holds 
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tie citizenship of the host state or lost it only because of the marriage. 
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The unlimited right to residence is evidenced by a residence permit 
that must be valid for at least five years and automatically renewable.>> 
(he Ost states Obdiged tO Ussue the permit when thesrichy 1s initially 
acquired upon presentation of the travel document used to obtain entry and 
upon proof of employment or establishment for the purposes of employments © 
Nowadditional formalities may attend the continuation of the right to resi- 
gence, 2 which may be claimed any time during the two years following the 
derinitive cessation of samlemnaen THiS emphasises that it as merely 
the original right that is extended and not a new right that is created. 
pecordingly y) it as-atcested by “thesame residence permit and is also subject 
to withdrawal upon the commission of an expellable offence. 

ihe limitedSrighnt of residence. “self-employed persons and their 
employees who provide services in another Member State or persons who travel 
Lo receive services, As well as employees witha contract of employment for 
less than a year with a foreign Say cee | have a right of residence in 
Mie whest State chat 1s) limited iim durationtto the period of the employment 
OF Provision of Seruiecse os Once the employment or services are completed, 
the right of residence expires.>” 

the formalities: setvrout an the secondary legislation differ according 
to whether or not the stay exceeds three months. Where a person stays 
three months or less, he is entitled to rely as evidence of his right of 
residence on the document with which he entered the host state together 
with, in the case of employees, a declaration issued by the host employer 
Se domestic provider indicating the expected period of en leuneniene + Wass 
additional requirement for the employee means that the duration of the 


employment or services must be ascertained prior to commencement, which 


May not always be possible. All three categories of persons - providers, 


9 


_ ee 
Lira Se] asiao seer i uta ‘acid : ae ae 


: a hinaione q Lisat sages one Beey ‘ev ari’ zecst v me 


o ep etste eds new meh sidvadee? of Saphire eett onont 


= 
4 


yi Verrier Ves ze ; ; ieee 4 
os wilh Nirales ok Beenie (teen ie a> 28S 1” NOR 
7 ya To eSseQ05Rg wilteqorg oilelisa’e. ve sgnelgee: 0 0dr wg 
| ee | ae 
vowel fot) ete cOw nant) Srabritre, en Hine Mista ¢d = asians * ri 
; a it ; i> 2ney meninges sir! - ecfemys) ihe Te nouseome Vth: 
: one 
te in ol teat Mtg teehee borates Bt eee daar a yt 
| | | A _ 


nid dak q < x 77 + eset 
aras\g Auteied hy ave: ef nugoud Je a2 9S us ani” 


oe ee 
. as 
ide lf ‘ nrizedinte “2 omy “12 wibssiw & 


+SiY ois.) 2 ws a iz 
_ 
_ 
oy, ' * =i Vs 7 ‘ ‘ mitt 1 
lays nea fat ih Pe j i Rae es hie os) Leh t =! af Lest = p— dd _-g 


a w avevole 
(A nsyaen SAgghe ol Gs Ties SVeT ctw egaXp es 


‘y w sagwagine Syed 


fe ; . & of PT a7 | és 

esino” evitin Vseyoudm oe ‘oe ae yee anye® Ovii 
4h : 7 

ai £ svar. “ay ihe Teens. A ESR = 


iim Sasso ete 4) cb my (Janyois haa. el sects wese s 
oe 


| 7 of isnhes * 
~\ 3 voi line no Shopyetupe, Saar radptvise 20 


ish La OS. ax web. .a0e 2 


iu r é wT 
re notek se taee yb: aay? sot 4c Se eeld Lane 
; ‘ yaa . ~ 

a oe ib ae i jak enue pot! ‘= aeAe a wa a Jon 1 or 


7 


* &) Se, oo j seivryie ig => ris “a a 1orn af” a9 eno) we otter] 


: tut : A i’ y : - 
Hadi iets the Siz ~~ Poul’ te SeegO ae ne 


+¥u' Qt Onn. ) pane ah) “mn gran - pees > » 


af 


AOC Ae jr , wes aes yheaey ° GF Sit i al WE 


~*~ s_ 


' a 

rs ee yj 7 oe, ad « - | re we upe OF pe? net ri peat 
— - - 7 

oe nema | ig nq sas ipnes! = sit. 93: 

7 - or 


se: be) 7 wt me] eg 
. - _ } 


- 


reciplrents and employees, - can be required to give notice of their presence 
iecneenOst state Loethe authorities. |! 

if the performance of the service takes more than three months, or if 
the contract of employment with the host employer is for more than three 
months but less than a year, the foreign resident must obtain a document 
aovestine his ~rignt. of residence.4° For the employee the document is a 
temporary residence permit, which he obtains by producing his travel papers 
and the declaration from his employersor provider stating the expected 
guration-of the employment. ‘> The self-employed provider and recipient of 
services must acquire a right of abode, for which purpose they require their 
travel papers and proof of the fact of the ger ioee 

ine temporary sresidence permivy causess problems. “Ln the rirst place it 
is impractical. It must be obtained at the commencement of the eae 
which requires the employer to estimate the length Of employment with 
sufficient accuracy to determine whether a permit is necessary; otherwise, 
thie employee could find himself after three months in need of a permit that 
hevsnould already have acquired.  Theshnost authorities cannot refuse to 
issue the permit in these circumstances without impugning the employee's 
right of residence and hence contravening the ieeetee but the potential 
aom DUrcaucratic obfuscationvissclear. The right of abode, on the other 
hand, need not be obtained until the stay exceeds three months, which avoids 
this unnecessary problem. *! 

Other provisions concerning the temporary residence permit are mis- 
Eeacine. lt is issued forta limited period which will mot necessarily be 
eo--.vensive withthe actual, duration of the anptormenies This is because 


the validity of the permit does not have to coincide with the expected length 


Of employment and, even where it does, the employment may well last for a 
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teongervorushorver period. The question then arises as to the rights of the 
employee. Jt has been suggested that, where the permit expires too early, 
ge employee must @o}throvugh a process of re=application as Article 6(3) of 


aM) 


Counvrl sDirective 68/360 <dces) not provide forvtan automatic renewal, and 


that, where the permit outlasts the period of employment, the employee still 
Getains Miseright Of residence wntil the permit final by expires.°° To 
accept this view of the rights of the employee is to fall into the same error 
aseunerdratl ters tom Dherdirective, namely that of ascribing substantive force 
COmrne permite. [neorder  tovbe consistent with the Treaty, themrignu of 
Hesidence must depend on the employment. and net on the validity of the 
permit and be co-extensive only with the duration of that employment; “Thus, 
the right of residence cannot continue after the end of the employment, and, 
conversely, the permit must be renewed automatically when it expires too 
Cariy. Once again this problem 1s avoided by the right of abode, which is 
etaved stoube merely evidence of a right of residence’ that expires once ithe 
Secvirees are performed. 

IU is possibkestosranster.a Limited irighteor residence into can 
Uniimeted ones Whisican happen when a limited contract with a host employer 
PercaLlended) on a single ioceasion aor a) year oremore, Torsthe employee will 
now meet the prerequisite, for unlimited residences It will not happen 
where the total length of employment amounts to a year or more as a result 
of one or more extensions, as the employee will not be able to show on any 
peezslonm a Contract or Ssubficrent duration. A person providing services as 
a self-employed or employed person and recipients of services never qualify 
bor an unlimited right of residence. °* 


Finally, there is the question whether the limitation in Directive 


68/360 of the employee's right of residence to the duration of his contract 
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with the host employer is compatible with the Treaty. Although the limitation 
does not run counter to the guarantee of continued residence contained in 
Article 48(3)(d), which can be legitimately restricted to long-term residents 
of the host state, it has been said to deprive the worker of the opportunity 
of seeking further employment in the host state that he should be accorded 
under the Treaty.°> However this criticism overlooks the distinction 

between the right of residence and residence on sufferance. It may well be 
incumbent upon the Member States to give the worker a chance to remain and 
find other work, but this does not mean that the Treaty requires him to be 
Branted a right to residence. On the contrary, the Treaty clearly indicates 


oH All that the 


that this right can be made dependent on actual employment. 
worker is entitled to demand under E.—E.C. law is that he be allowed to 
Reside Onusurferance: during is: search for work, and the directive is not 
incompatible with such a right. 

Frontier workers. Special arrangements are made in the legislation 
on residence for employed and self-employed persons who reside in one 
Member State and work in another. These arrangements concern the person's 
rigivos in both states. 

A person may retain his right to residence in a Member State in which 
he is not also employed on two conditions.>° He must have been continuously 
resident and employed in the state prior to taking up employment or self- 
employed activities in another state, and he must return to the state of 


56 


residence daily or at least once a week. As long as these two conditions 


ere smet, the right to residence is retained and the person is considered 
for all purposes to be employed within the state of residence. Accordingly, 


ne is eligible for a continued right of residence on the basis of his employ- 


ment in the other ey and, conversely, he is liable for expulsion i 


he commits an expellable offence there.28 
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Avnecessaery cOncomitant=to Lais reventionyof rights in the state or 
residence is the entitlement of the frontier worker or self-employed person 
co aright of residence’ in the state of employment. An employed person is 


a9 


eecorded=such arprisht tor the periodrof employment. He needs no document 

to attest the right, although the state of employment may issue him a special 
Gard for thensakesor apawergnge. °° He may, however, be required to report 
his Presence tnhethe stave to stne yauthormties on the same conditions as 
short-term eres Nowsimnilar provisions exist 10or self-employed 
persons; who, presumably, can obtain an unlimited right of residence in both 
eweases, Unenonlvial ternative ts toPdeny them) theirishtvor residing cucside 

pie wstatemon employment yy put this rienth i1ssexpressiy granted them under 
permicles2(a) (ec) sof Directive, 75734. This anomolous Situation is probably 

due to the erroneous assumption on the part of the draughtsmen that establish- 
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Hormalivies 

ihe ernmaliries surrounding the exercise of Uhe right of residence 
fall into the same two categories as those attached to the right of entry, 
namely formalities that arise from the operation of Community law and those 
emanating from exclusively national Peeieearene | Tie only Witt erencesas 
that the former are set out in the secondary legislation on residence instead 
Swarising by implication as an the case of the right of entry. 

Both Directive 68/360 on employees and Directive 73/148 on self- 
employed persons and recipients of services provide for the issue by the 
national authorities of residence permits of an initial duration of five 
years and automatically renewable as evidence of the unlimited right of 
residence! and of temporary pean or a right of Ae as 6 Vcenice vor 


the limited right of residence. For non-nationals who remain in the host 
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Stave Por three months or less, the travel documents with which they entered 
the host state, together with a declaration from the employer in the case 
Or employees Setting out the expected duration of the employment, are 
Sufficient to prove the limited right of poe wienk | in order to obtain 
elener type Cr residence permit or a rignt of abode, the non-national is 
required to present the travel document with which he entered the host state 
and =proor “of employment, establishment or the provision or receipt of Services, 
as the case may pene The proor ior employment must also convain an indication 
ousune expected Teneth of the period “or Smaloqueniee. sanctions may be 
imposed by national authorities for failure to comply with these formalities, 
Diterney MUSG NOW De disproportionare to the sravity of the offence or an- 
Ciiide The DOssi Oli Ty Yor expulsion. /” 
the secondary legtslation seems to require that the residence permits 
that the Member states are to issue under Community law be quite separate 
from the general residence permits that are issued to foreign nationals 
Under exclusively ‘national lezislavion on the control of aliens. || ine 
Court of Justice, however, has taken a more liberal view and explicitly 
accepted that Community residence permits may be assimilated to these 
general permits’ — as Long as the legislation im question provides Por their 
automatic issuance to a non-national with a right of peeeenC eee and as long 
as the scope of the general permit accords with the rights obtaining under 


Community ramet 


NettUnercond meron was met in Pieck (137/79), where the 
unlimited right of residence of a Dutchman in the United Kingdom was attested 
Dyean endorsement on Nis passport that limited his residence to six months 
and was made at the discretion of the immigration authorities. 


Pirely Yiational formalities that attach vo the right of residence are 


Pemmuoced, a5 im the case of the right of entry, where they are purely 
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eR Ont eaenanee or aim at) controlling the movement of aliens within a 


Member Sees” They must not obstruct the free movement of persons or 


Sup ecu che texerciseyon the riehrsoreresidence, to their fulfilment. !! In 
Watson and Belmann (118/75) an Englishwoman contested the validity of an 
itallan requirement that ‘she register with the local public security 
eucnority withinethree daysvom ner arrival ino italy 2 but =the Courtcor 
wusvice Neld thate Cnesperioderixed for the dischargevor this obligation 

Was reasonable and did not unduly restrict her right of residence. Once 
again the Court's attitude seems more liberal than the secondary legislation, 
which only explicitly permits additional national formalities where the non- 
Meavionaly as resicdingsror three monthnssor Less in the hest state and does not 
Wave lOnOovaln auresidence permit or right of. abode. |© sanctions for non- 
compliance with national formalities must also be proportionate to the gravity 


of the offence and cannot entail the withdrawal of a Community rignt.!? 


Incarceration and expulsion are Hineecmeeie o° 


The Grounds for Expulsion 


General eine permissible greunds Lormsexpulsion aresset ouvu ini the 
secondary legislation. They are drafted in such a way as to permit but 
Hot to require the withdrawal of the right to residence when the criteria are 
meu, With the exception of ‘the public policy exception, which is treated in 
aseeparate Section of this chapter ,°' they are based on the need for the nen 
national resident to retain a sufficient residential and employment connection 
with the host state. This general criterion does not create any fundamental 
conflict with the Treaty, although there are problems with some of the 
detailed rules. It showld also be noted that the secondary legislation 


deals with expulsion in terms of the withdrawal of the residence permit, 
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which again creates the impression that the permit is the source of the 
SUpStanin ve Mien es nls ws, yORmcounse,. erroneous. as 20 asa the irighy of 
residence that is withdrawn, whereupon the permit, whether it is withdrawn 
Or ynoOuU,=.ceases’ to have-any Significance. 

Absence from the host state. The right of pemaence — may alweys 


be lost if the foreign national is absent from the host state for more than 
Sixes consecutive AGM An exception is made for absences of any length 
NeCessivavecd bya ther oblicationsvefioreien military Service, “1his is 4 
very lamaiveds exception and no consideration is Sivenm to other reasons which 
may cause a person to remain away from his normal residence for longer than 
Six months. Examples would be a university professor whose research requires 
asprolonged absence, orsa sick person) who has to remain abroad for extended 
medical ea netes Toewithdraw the right. Or residence in these circum 
Stances would be an act of discrimination, for it denies benefits to non- 
MHationals that are readily available to the native population. Thus, it is 
eugPestved thay alvunough the ground atselr is unobjectionable, its scope is 
Cast. LOO widely and intringes the right vo tree movement that filcws 170m 
eue, lreaty. “lhe discrimination that it causes could be =remedied by direct 
recourse to the operative provisions of the Treaty. 
Although a non-national resident can retain his right of residence even 
after an absence of six consecutive months, he will not qualify for contin- 
uous residence under Article 4(1) of both Directive 75/34 and Regulation 
io 1/(O afehes total absence) ih: any year amounts to more than three nonense > 
iis discrepancy means that-a person may not be able to obtain a continuation 
of his right to residence upon ceasing work even though he has never placed 


the right itself in jeopardy. For example, if a person resides and works 


in another Member State for twenty years and takes a four month holiday 
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every Veareim hieeslate of (origin, as néesissentitled tosdo without losing 
his right Of residence, he cannot remain in the host state upon his retire- 
ment or permanent incapacity because he does not fulfil the necessary 
continuous) residence Sepecuenrse Nor would this person be able to 
Revaimi hiserignt) ortresidencesif he were tovgo and work in ‘anotherystate 
during themweekyoasetrontier workersralse need a period of continuous 
Res ceneceuin order torgqualify as stich 

There does not appear to be any good reason for this anomalous 
eituation, which, by» bringing an otherwise valid right of residence to 4 
premature end, creates an obstacle; to personal mobility. This 1s an’ example 
Or rules that areldesigned to facilitate: the exercise of a Treaty righv in 


fact narrowing its scope, and the’ person who is disadvantaged thereby 


soould pevablertornave recourse: directly topthe Treaty. 


Voluntary unemployment. As some form of connection with employment is 
at the basis of the free movement of persons under the Treaty of Rome, it is 
Hot Surprisings that a wiltul refusal to work is a ground for withdrawing the 
right of aeeacbineee” However, this is not a general ground of expulsion, 
Comelidocs NOt apply, FOrsobVilOUsS. reasons, to the recipients Of services 
and persons whose right of residence has been continued after the cessation 


of employment. 


davoluntary unemployment. With the exceprion or recipients of services 
ema persons who have ended their working life, the right of residence, unlike 
the right of entry, is founded on actual Sigcwmene Involuntary unemploy- 
tient is, therefore, theoretically as much a ground for expulsion as voluntary 


imemployment. In the case of providers of services and their employees 


and employees of a host employer under a contract for less than a year, the 
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Fight Or residence iss imitedrto the idurabion of their employment, and the 
involuntary termination of this employment will automatically entail the 
HOss ©fe lhe right tO residence.?! There is mo Need ere for involuntary 
Unemployment as a specific ground~of expulsion. With regard to persons with 
an unlimited right of residence, only self-employed persons who have estab- 
lished themselves in the host state may always be expelled for involuntary 
Ohempioymentuce The position of employed persons under a contract for more 
than a year depends on how long they have been in the host state. If the 
involuntary unemployment occurs at any time after the first renewal of their 
esc dence permit, that is to say searver five years’ residence, it has no 
SEoeeh. OOP tne re rai gent sor residence.” HOWeCVel, sll LeMOCcCUrS during umore than 
twelve CONSeCUTIiVe months immediately preceding this first renewal, the 


94 


permit may be renewed for only twelve months. The clear implication us) vhac 


the right of residence’ is lost if the person is still unemployed at the end 


of the year's extension. ?° 


EV is not certain what happens where the person 
eovains employment Por only part of the year. if, as seems likely, the 
provision is intended to enable Member States to rid themselves of non- 
nationals who prove themselves incapable of holding a steady job, the right 
of residence will be lost unless employment is obtained and kept. 

Objection could be taken tom the formulation of this rule, aaethat the 
loss of the right of residence flows from the necessity to renew the permit, 
Which gives substantive force to that document. However, if the misleading 
Bermunolosyias Overlooked, the basis of the rule is Sound. it preserves 
Meeneed fOr a real work connection as a basis of the right of residence 
while removing the obstacle to free movement that would arise if, after a 


Connection of over five years with another Member State, a worker were 


forced to uproot himself and return home through no fault of his own. This 
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Compromise Ls perieculy mconsistent with the Treaty where at isthe basis for 
the express provision for a continued right of residence after the cessation 
of anole” 

Taere 1s no logical basis for not according the same protection to a 
self-employed person who has been established in another Member State for over 
five years. An ever-present threat of possible expulsion on the eround of 
involuntary unemployment is just as much an obstacle to freedom of establish- 
ment as it is to the free movement of labour. The failure of Article 4(1), 
paragraph 4 of Directive 73/148 to protect the self-employed against this 
hazard may thus be said to contravene the guarantee of freedom of establish- 
mene accorded by Article 52 of the Treaty. In the event of expulsion a selr— 
ErOLOvcaspercOumemould Dew able tO rely On the direct efiece ef This Treavy 
PEOvision in order to have the measure annulled.?! 

Even where involuntary unemployment is a possible cause for expulsion, 
ttels Suill counted as employment Tor the purposes of qualifying flor a 


continued right of Reece 


iiiss leads to wodd results. S1nussy where a 
worker is involuntarily unemployed for over twelve months before his first 
renewal and receives a year's extension, he will qualify for a continued 

right of residence if he reaches retirement age or is permanently incapacitated 
during this year, whether or not he obtains employment. A self-employed 
person who becomes involuntarily unemployed is, according to Directive 73/148, 
imable to expulsion, but his vulnerability will end if he qualifies for a4 
continued right of residence before he is actually expelled. This anomaly 
Probably results from an unconscious inconsistency in draughtsmanship, but 
iets fot inconsistent with the Treaty, where the only stated prerequisite 
berathe continuation of the right to reside is the fact of having worked 
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People residing in another Member State after having ended their 
Wore Une elite and recipients Of services aré nov liable to expulsion ror 


involuntary unemployment. 


incapacity. Lemporary incapacity due to illness or to an accident which 
Causes an 2Nterruption an employment, asi not a ground for withdrawal of the 
riche sr residences .- As it) does not sever the work connection, av also 
has no aifect om the residence of those persons whose right of residence is 
Timpced to the duration of their elomene | Permanent incapacity, on 
tae other hand, does sever the work connection. Consequently, it puts an 
Bence Loa Limived right of residence and constitutes a ground “of expulsion 
fOr persons with an unlimited right of ee eee However, where the 
permanent incapacity results from ron or occurs to a person who: has to 
Dis credit more: than two years" ‘Continuous residence in the host state, |" 
itowellequality the non-national for a “continuation of his walimited 
Elehy OF residence. 7 This is another example of tempering the narrow scope 
Cmernewcichusor residence with equity. This wame bothvemployed and seli— 
employed persons benefit, which serves to emphasise the peculiar harshness 
Sr coe treatment of the latter with regard to unemployment. 


ineapacuhy dOeS nob ariecy the rent ‘of residence of recipLents on 


scivices and of those people with a continued right of residence. 


: : : 1 
Other grounds. With the exception of the publac policy exception, ue 


iepotner grounds) justify the expulsion of nationals of another Member State 
Piemenjoy a right of residence in the host state. in particular, expulsion 


Bopnou Ssllowed for any infringement of the formalities governing the exercise 


OTE 


Seethne right. A Member State may impose other penalties for such infringe- 
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iewire, put these must not be so severe as to restrict the right of residence. 
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tat SCOPE OF THE RIGHT 


the Necessity tor -arwork Connection 


The narrow economic scope of the Treaty provisions on personal 
mobility is maintained in the secondary legislation on the right of residence, 
‘where the acquisition of the right is predicated upen proof of actual employ- 
mene 7 establishment, ||? Or =the provision or receipt oF services.!|! The 
wish to do these things, which will gain a person the right to enter another 
Member apaten is not sufficient to enable him to remain there except on 
surrerance. Ihe liberal entrance réquirements, which reflect the social 
SoeCtives Or the Treaty, |’ are thus counterbalanced by Stricter conditions 
for residence, which, in turn, delineate the place of these objectives within 
the overall economic purpose of the Community. To put the matter in more 
eoncrete terms, “an E.b.C. matvronal has the right under E.E.cC. Law to go to 
another Member State in order to seek an improvement in his living and 
working conditions, but he must return whence he came if this does not prove 
Pesoiple, either because he cannot find work or because he does mot Nave the 
right to pursue his chosen line of Sieuermeacn TT The objective feasibility 
Or the wish that gained the right of entry will ultimately decide whether 
the entrant will be allowed to remain in the host state. 

Althougn a real work connection is always needed in order to acquire 
the right of residence, both the Treaty and the secondary legislation preserve 
the right in some instances where the connection is lost for the sake of 
eliminating potential obstacles to free movement. Accordingly, a non- 
national with a close link to another Member State will not normally be 
required to uproot himself and return home upon Poe ienene ee permanent 
incapacity, |'® or involuntary Sdoloenene. - | No such indulgence Ss shown 


: : 118 
when the non-national resident severs the work connection himself. 
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The Definition of a Work Connection 


The discussion in Chapter og! '9 en the definivion of a work connection 


applies almost in its ‘entirety to the right of residence as well. However, 
ieeeenOn-—navional is denied a right of entry because his intended activity 
does not fall within the Community definition of a work connection, the 
problems with respect to residence become academic. A self-employed person, 
for example, who does not qualify for a right of entry because of the 
temporary nature of his intended establishment will never be in a position 
cto Claim a right of residence. Conversely, a non-national who enjoys a 
Prenceo: entry will normally also be entitled to 4 right of residence with 
one, and possibly two, exceptions. 

Under Brticies 6(2) sand 6(1)(a) of Directive 68/360 the right or 
residence is explicitly tied to employment with an employer of the host 
peace Or with a domestic provider, |" SO Ulab Le 2S. 10OU possiole tomusesine 
G@irecuive ih comsort with Article 48(1) of the Treaty to assure a similar 
right for the employees of a domestic employer. These employees may be able 
tO enter the host state under Article 3(1) of the Masonic, | but they can 
only remain there on sufferance unless they are allowed to rely directly on 
Marlee 40 (1) Of the Treaty. It is suggested that such reliance should be 
permitted, as discrimination against employees of domestic employers runs 
counter to the concept of labour mobility enshrined in Article 48(1) and 
Cannot be justified within a scheme of economic personal Nomiae ee -— 

The second exception is more clear-cut and concerns non-nationals 
who travel to another Member State to investigate the possibility of estab- 
lishing themselves or providing services in that state. Lhese persons are 


a 
— 


; 1 
almost certainly entitled to a right of entry at Community law, but they 


OSenot possess the actual work connection necessary to acquire a right of 
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124 
residence. Theyeresdeson sufi erance, therefore; untal theyedecide to 


establish themselves or commence providing Services. 


The Question of Nationality 


Non-E.E.C. nationals. The comments that were made with respect to the 


right of foreign nationals to enter a Member Site se 


apply. tO their acr2nv 
Onelesldence as well. Consequently tnis right ts only emjovyed by H.h.c.. 
hationals with the possible exception of foreign recipients resident ina 
Member State of the Community who travel to another Member State to receive 
Services [rom an hon Cc. natronal. 

Theres avcimilar need as ia the “cease Of entry to accomodate tie 
non-E.E.C. employees of self-employed persons who have established themselves 
OP who are providing services in another Member State. It is suggested that 
they have a right of residence that, like their right of entry, flows 
directly from the freedom of movement that the Treaty accords their employers. 
They should be treated in the same way as non-E.E.C. family members, to 
whom the Member States must grant a residence pemmie. ° 

Te ts Nov clears however, whether non-E.b.Cc. nationals who have deen 
Peenvced a riphy ol residence On the basis above should also receive tue 
Semcuright. tO a COnLINnUaLLON Or their rignt of residence, and the sane provecuienm 
against expulsion ror involuntary unemployment as E.E.C. nationals. The 


Hecavy only refers to their right: oF entry, |<! while the General Programme 


Sieseryices revers tO ener righy of entry and residence buy mevthing more, 1-8 


The General Programme on establishment seems to follow the Treaty and is 
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Concerned only with their right to take up their positions. it. could be 


argued that the personnel will not move unless they receive these additional 


ence. DUb 1b must be remembered that their rights represent an exception 
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to the European dimension of the Community. It would seem preferable, 
therefore, to keep their rights to the absolute minimum needed to ensure 
the efrective exercise of the treedom of establishment and freedom to 
provide services. The Treaty and the general Programmes “SuUsBESU That. Laws 
minimum is the right to entry and a limited right of residence that expires 


om the Conclusion Of Thelr employment inthe host state. 


Domestic Navionals.= AS With thie rignt of entry, domestic nationals 
are protected by Community law with respect to residence in their home state 
only where they have severed their connection with that state. The comments 
made in Chapter 2A on this point thus apply here as metre as does the 
judgment of the Court of Justice in Saunders (175/78), where the plaintiff 
was held to have neither a right of entry nor a right of residence in her 


home state under Community Tay =" 
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FOOTNOTES 


Chapter 2B 


"See Royer. 46/75, (1976) °29C-M.1L.R. 619 at 639: Watson and Belmann 
eyes (TOI 2 CAM okioe Sal Ais SOR Seikere 2) ae (0 ewe ec Bini: 
bop at 59a. Piecks 157700. 9 b1980) 8 2M LOR. 220%ab 239. 


“article 48(3)(d) is thus not really necessary. 


3366 in partwcular vaewend recital on tae directive, whucwecaeciares 
that "the absence of a right so to remain in such circumstances is an 
Sosvachke tO thevatvarnment of Trreedom or establishment.” “See, too, the 
Calscuss ton in *Cnapiver =), De 2. = 


Lig is also somewhat anomalous that the Council has chosen to implement 
Cis cree Lor=seli—employed persons andirectly by way Of a directive 
igstead or by a regulation, whch vs the method prescribed in Arvicile 
48(3)(d) for workers. Although the directive is very detailed and leaves 
itele room Mor national -dyserevions Ve would Nave been tidrer to place 
pov selt—enployed and employed persons under the direct protection of a 
Community regulation. 


See the discussion any Chapvrer i, pp. 24-26 sand an particular 
Royer (48/75). 


Bee Clap verre iM. 


Gover! HO/7S, LOTTO) 29 CiMeL.R. 610 al 639. “See, too, Pieck, 
ee oo S801 SPC Mel RnR. 2207%ar 2422240, 


ame ole ita) Of Directives 68/360 and 72/148 Article 2\a) or 
Resuleacgion 1251/70 and Directive 75/34. 


“Go, Dire 66/5005 ants 412) and Co. Dar. (3/146, aru. 41). Le 
would seem that these provisions apply to Directive 75/34 and Regulation 
ie O extending the Scope Of Une righty Of residence. 


Petes Gon Warn ley Bile cups = onl Sia 


eee Co DiRenCs/ Sore arin (i |) ene Co. Din. 75724, ant. ro ie 


see tae —Gdisclssiomser -expellable ofrences, thre, pe. VOl—=05. 
"the public policy exception is discussed in Chapter eD. 

oe Dirae ve tsc, art. 5: (57245 are O11), soe/ 200) arr. Buia): 
Come Ree. 1251/70, art. 6(1)(b). With the exception of Directive (3/145, 
Mieetrerritorial ambit of the right of residence is expressed in terms of 
the validity of the permit, whereas it is the right of residence itself that 
must extend to the whole territory of the Member States. The permit only 
Beets this scope; it cannot create it. 
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The Court, of Justice held an Rutili (36/75) that the territorial 
ambit of the right of residence cannot be curtailed even on grounds of 
public policy... A Member State may deny the right completely on these 
erounds, Or To muse accord a full rignt of residence. 


\oeee tHe wdLScussionein Chapter 2A, pd. 66-67. 


1 : : F 

Ooee Breacile sor Doth Directives 68/360 and 73/148, when resericts 
the application Of the legislation to E-n.C. nationals. see, also, the 
CuscussSiOn,, INhrs, OD. LOG—1.1'0., 


gor Dirw(3/ (49, art... 4 (1) para. I states this explicitly with reeard 
to seli—-employed persons. The Language of Directive 68/360 is, however, 
exceptionally oblique. It refers in Article 4(1) to the grant of the 
Piet, Gheresidence and only implies that it 1s 01 Unlimited duration by 
stipulating in Article 6(1)(b) that it entitles the holder of the right 
EOuarresidence permitethat is valid sior five years and automacvically 
renewable. The directive also does not state directly who may benefit 
from the unlimited right of residence, but, as employees who provide 
Services Or who Rave a contracts for Yess than one year are excluded py 
virtue of Articles 6(3) and 8(1)(a), this leaves only those with a contract 
ror a year or more. This presumably includes persons with a contract of 
Macchi nine Vength. 


ears tie discussion o1 vexpellable offences, intra, pp. 101—105.. 


“article St2) of Regulation 1257/70 and Directive 75/34 also provides 
ror the Member states te facilitate: the readmission to their verritories 
of employed or self-employed persons who had resided and worked there for 
emleng period prior to leaving and taking up residence in anetner Member 
State and who now wish to return upon reaching retirement age or becoming 
permanently incapacitated. This provision, however, confers no right of 
residence. 


e rticie 24) (a) of Directive 75/34 and Regulation 1251770: 

<Tnere there is no such legislation applicable to self-employed 
persons, the age of sixty-five is substituted - see Co. Dir. 75/34, art. 
eaiiiay, ~para. 2. 

<—the words "employment" and "unemployment" are used in this chapter 
to refer to both employed and self-employed persons. 


erie te PVM ieoreDirective, (5/44 and Regulation 1251770: 


= Na additional prerequisite with regard to occupational disease is 
MiPcmiG must eChuitle the mon-national to a pension that. 1s payable in pari 
by the host state. This prerequisite will be met whenever the disease 
is related to the non-national's employment in the host state - see Co. 
Pee 406//1, art. ST. 


article “(2) of Regulation \251/70 and Directive, (5735. 
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SOT: appears, however, that the self-employed person runs the risk of 


expulsion for involuntary unemployment until he does so qualify - see the 
GU sScusston ira, pi. 1.05. 
ees 4(1) of Regulation 1251/70 and Directive 75/34. Note that 
the wording of the legislation permits but does not require a longer 
absence to disqualify the non-national resident. 

a nevee “(i or Regulation 1251/70 and 75/34. No allowance is 
made for longer absences for other valid reasons - see the discussion, 
Oe Ae | Oe. er 


er see Beticke 21) a), <b) or Regulation 1251/70 and Directive 75/34. 


see Arua CVe IAW) (ae On herularion 1251/70 and Directivens5s/34. 
2 aE would alleviate some of the problems caused by the disparity 


Wwluo tne normal residence requirements — see the discussion, infra, 
po. 102-103. 


32 article ave) Of Regulation 1251770 and Directive 75/34. 


33co. Dirs. 68/360, art. 6(1)(b); 73/148, art. 4(1), para. 2; 75/34, 
fees O. Acs Comm, Rew. 1251770, art. 6(1)(c). The permit can, however, 
be only valid and automatically renewable as long as the right of residence 
HS revained. 


ten. Diese / SoOs aint aetes) caliswn(oy (46m art. Os ee, LOG. nOvyer, 
eo Topo) 2.0 .Milen. 619 at 643-644; Sagulo, 8/77, L1On7) 2 C.MaleR. 
Deore 903, .216CK, 150/19. 119804 3 °C.M.LER. 220 at 242-243. 


3 article 52) sOm Regulation t2517 70 and Directive (5735. 

Settee SGbom Regn latveni2>)|/ (O vandepireerive. (5/7347. 

3lohis includes seasonal workers - see Co. Dir. 68/360, arts. 8(1)(c) 
and 6(3), para. 2. 
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All these persons must be E.E.C. nationals - see fn. 20. 


this ts explaciatily wtaved in Article 4(2), para. |-of Directive (327 (46 
with regard to self-employed persons and recipients of services, but, once 
egara, the language of Directive 68/360 is confusing. It is clear that 
an employee of a domestic provider or host employer needs to be employed 
amorder to acquire a right of residence (Articles 6(3) and 8(1)(a)), but 
Pienduration of this right is not expressly related to the length of the 
employment. The directive is only concerned with how the right of residence 
is to be evidenced. If the employment is for an expected period of three 
months or less, the employee obtains a right of residence that is attested 
DY his travel documents and a declaration by his employer that states the 
expected duration of the employment - see Article 8(1)(a). If the employ- 
ment is for a longer period, the employee must obtain a temporary residence 
permit whose validity will be for a limited period that may or may not 
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coincide with the expected duration of the employment - see Article 6(3). 
In both cases the length of the right of residence appears to depend on 

the time limit sev oul in the evidentiary document. This is unacceptable 
as it attributes a substantive force to this document, whereas the length 
Or the righy must arise independently of the document. It can only do this 
if it as related to the duration of the employment. It is suggested, 
therefore, that the position of the employee is the same as that explicitly 
stated for the self-employed provider or recipient. 


po cen Dive eS /|\46) cal Ue oe) para. 33 66/3600, aru. Gui) (a). 
icon Dis = (69/3005 rant. o\2)$_ 73/148, art. A(O) paras 3s 
eee fine 39. 
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Uc. Dis 66/300, acs 6 si) Together with art. 413) (a) (bls 


ees Dir. (3/145, art. “le), pata. 2 tOgetner with art. 6. 
45 ; 
CGR Dil 1 noS/ OOO, air .ace Gon) 
gece ri. oo, 
47 


Con ire, (oy 140, arc. 642), para. 2. 
Gow Dir. Oey 3605 wares 63). 


"Ieee Derrick Wyatt and Alan Dashwood, The Substantive Law of the 


Pebsc.s London: Sweet and Maxwell, 1980), p. 133. 


vat and Dasnwood, “Op. Cit., Dia P34. 


ieee Dire (3/leS,earv. 42), paras. 1 “and: 2. 


Die 


Wyatt and Dashwood, “op. Cit., Dp. isa. 


ties BOA Ss Gt. 


article ZAC) of Hepulation 1251/70 and Directive (5734. 


ernis requirement is why such workers are called “frontier workers.” 
Moeatieand Dashwood, Op. Cit. at p. 144 criticize the Limitation of this 
benefit to frontier workers, arguing that all workers who reside in a 
Member State other than that of employment should benefit. On the other 
hand, a non-national's right of residence must be based on some connection 
with the host state, and a weekly return is a no more arbitrary connection 
than any other period of time. 


Tl article Bios “pare. 2 of Rezulation, 12517 /Orand  Dirceuivier (5/34. 
Presumably he is equally entitled on the basis of any permanent incapacity 
resulting from such employment, but Article 2(1)(c) is silent on this 
point. 


Co Dit) Wao. sarin 4) para. is 667300, rus ios) amd. oi wenn 
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2S musy continue vo. be employed in the other state in order 
to come within the purview of Article 2(1)(c). Under some circumstances 
involuntary unemployment may result in the loss of the right of residence - 
see the discussion, inira, pp. 103-106. 
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OTe. 


om Dir. 68/300, aru. (2), see the discussion, infra, po. 100-101. 


Oe ce the discussion on the definition of establishment in Chapter 2A, 
os (ote 


Cece Chapter 2A, pp. 68-69. 


aon Dire weoc/ OOO atten Gand Ol |) (bys (3/1485 art. Sig), paras: 
1 and 2. See, supra, pp. 93-98 for a discussion of the provisions of these 
Gieeciives. 
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Stig Way COreum, eee, Me)n 7aiice eee oe 


ea. Div 682500.) farcteeoS)r 


Tee Sacule, sive LOT te) 2 CML. Re 585 at 596-597. lm this case 
the Court of Justice suggested that one year in gaol or an enormous fine 
was an unreasonable punishment for a non-national residing in Germany with- 
ime valid Passport mn Coatrayention or Article 8(1) of Directive 68/7300. 


see parcicul ariveco, Dirs., 68/s60, arc. 402) and (27148) aru. a0, 
Para. 2. 


te coe DecULOnOa (eto ee Moho hee pos al 59a 


eee ROVEr. 46/15, 0019/0) 2 C.M.L.R. 619 at 648-644" Sagulen c/ (7; 
Moe O.MalRe 585 at 596; Pieck, 157779, [1980) 3 °C.M.L.R. 220 at 243° 


see Sagulo, 8/77, [1977] 2 C.M.L.R. 585 at 593. 


Pace Watson and Belmann, 118/75, 11976] 2 C.M.L.R. 552 at 5/1. 


Os ROVER. a467i 5.911976) 2 °C. M.l.R. 619 at 640: 


eee ROVER wusovo, wlOted 2-C2M.L Rs 1019 ab 639-640; Watson and 
Poimeani, 11e/75, ).1976] 2 C.M.L.R. 552 at 5/0. 
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See Chapter eD. 


Be Sce Cole Dit mos Sonar t wet by wich states: 

"A valid residence permit may not be withdrawn from a worker solely 
because the as no longer employed...." 

an the secondary legislation (see fn. 84) reference is made only to 
the affect of a prolonged absence on the validity of the residence permit. 
This could be taken to mean that the rights of short-term employees and 
providers or recipients of services, who either need no permit or receive 
aright of abode instead, are not affected by absences of over six months. 
This clearly cannot be, particularly in the case of short-term employees 
whose stay 1S limited to three months - see, supra, pp. 95-96. Once again, 
therefore, it must be emphasised that it is the right of residence that 
is at stake, and there is no reason to differentiate between the holders 
Of this right on the basis of the manner in which they are able to prove it. 

instacv, the only pensons who are nev Subject to expulsion for pro-— 
longed absence from the host state are those who have just qualified for a 
continuation of their right of residence upon ceasing work. They have 
iio years: 2newhich tolclaim!’ this Continuation, during which time they may 
come and go as they wish - see Article 5(1) of Regulation 1251/70 and 
Directive 75/34. erg 

«Gos Diestos /SoUmPant. Oe eis 7l4o, cance 4), pana. 33. 75734. 
Brio.) COnm shee. (25)/ 70, arc..0\2). Inthe case of “frontier workers 
their right of residence in either the state of employment or residence 
may be lost in this way. 


SOThis Situavion is provided for in the legislation om social security 
sce CO. hee. i40G/71. art. ceil) ie). 


elon supra, p. 94. 


ST article Zin) a), (b) of Regulation 1251//0 and Directive 75734. 


Sen rticle QW ey or Regulation 1251/70 and) Directive (57 3%. 


Or C8: Divs. 06/500 ert. Gili t ) (o7 1465 Cl. a4 1). Dahan. 4a PEOatne 
case of frontier workers the right of residence in both the state of 
employment and residence may be lost. 


0366 Com Dis. 657360, ert. 4(7),(8) and 73/145, arts. 4 and 6, 
which require proof of employment in order to obtain a residence permit. 
Peepecoo, intra, p. 107. 


oes Co. Dir. 737148, art. 4(2), para. 1 with respect to sely—cmployed 
providers of services. Employees who go to work in another Member State 
for a domestic provider or under a contract for less than a year with a 
host employer and whose employment is expected to last more than three 
months obtain a temporary residence permit. It has been suggested that 
during the validity of this permit, they are protected by Article 7(1) 
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or Directive 60/7360, which pronibits the withdrawal of @ valid residence 
permit on the ground of involuntary unemployment - see Wyatt and Dashwood, 
Ops Cit, p. iat. This cannot be, Tor the right of residence, which the 
permit only attests, depends for its existence on the fact of the employment; 
once the worker becomes unemployed, the right is lost and the permit is 
rendered meaningless. See, too, supra, pp. 91-92. 


econ Die (3/14o,sartu. a 1h. para, 4. The frontier worker wil 
tose Nis righy of residence an ooth the state of employment and residence. 


7 Gomep retee eco are. 7 


2*Co. Din. oe/300, art. 7(2). Andrew Durand, “European Citizenship,” 
(1979), 4 European Law Review, 1 at p. 11 suggests that Article 7(2) means 
that involuntary unemployment arter the first renewal entails whe loss cr 
the right of residence. This interpretation conflicts with Article 7(1), 
which lays down the general rule that involuntary unemployment does not 
Sermirectsthe Light Of residence except to the extent permitted by Article 
(ay 


This is also the view of [2c . Hartley, “The internal Personal Scope 
of the EEC Immigration Provisions," (1979), 4 European Law Review, 191 at 
198. 
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Arvicle 48(3)(d) : 


Hartley, Ope Clu, au pp. 200-20) advances this caticonale for the 
more stringent treatment of the self-employed: 

"When this [involuntary unemployment] occurs it will usually be through 
some fault of his own and his chances of re-establishing himself will be 
tess favourable than a worker's chance of finding a néw job." 


Considering the precarious economic conditions in present-day Europe 
meither the concept of fault nor the optimistic assessment of the availability 
of alternative employment are readily acceptable. In any case, it would 
be quite usual for a formerly self-employed person to look for paid employ- 
Heme Upon the collapse of nis business. 
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Cale this instance this ineludes providers of services aad cheir 
employees and the employees of a host employer under a contract for less 
than a year. 


eco. Dimsemoe, COU Far twin ii (o/ 148, arte 41 sparas i. 


Dr eicié Zao) Of Regulation 1251/70 and Directive (575%. 


tid, The residence requirement does not apply where the spouse 
PS)0Or was a national of the host state - see, supra, Dp. 94. 
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03 permanent incapacity will terminate the right of residence of the 


frontier worker in the state of employment, as the right depends on the 
fact of employment. However, it will always qualify him for a continued 
right of residence in the state of residence, as he will necessarily meet 
the continuous residence requirement - cf. Article 2(1)(c) with Article 
Qe(b) of Regulation 1251/70 and Directive 75/34. 


ee Chapter 2D. 


Oise: supra, p. 100. 


cee, Supra, oO. LOO. 


Com Dire 62/360, arte. 4304 613), ect). 


eo Digs \4See arts. 4112) para. 15.616), 


nee. Dit. (o/l46, carts. 4(2), para. 1, 6b). There is 42 propilem 
of enforceability here as providers and recipients of services are 
eaciviled to rely jUSt On an identity card or passport as evidence of their 
right to reside in the host state - see Article 4(2), para. 3. However, 
these persons may still be required to prove the fact of the services in 
eecer to demonstrate their entitlement to the right of residence itself. 


Meee the discussion ino Chapter 2A, pp. 71-73. 


Whecee thevdiscussion in Chaprer i, p. i. 


tthe public Service exception and the exception based om the exercise 


Mimomwertaleaucnority are discussed in Chapter 3E- 


rete le 2.1) (Ca) of Regulation 1251/70 and Directive 75734. 

Me le Sue Zvi >) On Regulation 1251/70 and Direcuive (5/355. 
VN ee Dire 66/360, art. Cl). “See the discussicn, supra, OO. qoe= ioc. 
dake 


Com Dins .i6e/300, ert. (lids (S746, art. 441), para. 4. 


see DD. 1S=ol.% 


ae limitation is never expressly applied to employees under a 
Peavract for a year or more, but Article 6(3) surely applies by analogy. 
mere is no reason to suppose that the scope of the right of residence is 
more extensive in the case of a longer contract, as there is no difference 
in principle between the two situations. 


pee 
eee Chapter 2A, pp. 74-75. 
122 renee a 
see Chapter 2A, pp. (3-(/5 and Chapter 1, pp. 5-4. 
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see Chapter 2A, p. (6. 
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Chapter 2C 


INTRODUCTION 


The pursuit by companies and firms! Of therr activitves in otmer 
Member States is a complex matter involving the coordination of the diverse 
company law of the Member States, the possible formation of a European 
company to facilitate interaction at the Community level between national 
companies, fiscal harmonisation and the liberalisation of capital movements. 
Olearly there 1s material enough here fora Separate treatise, and most of 
these elements of E.H.C. company law g@o beyond the scope of this study ‘on 
the freedom of movement of persons. Nevertheless, companies are a frequent 
Means by which individuals conduct their business affairs, and it is 
mecessary to consider the basic money rights Or these entivies., “Ine 
Present chapter is concerned with corporate recognition, which is the 
equivalent of the rights’ of “entry and residence for natural persons. The 
rights of companies to engage in a particular activity and to equal treat- 


, E 
meric in the host staterare discussed in Chapters 3 and 4 respectively. 
THE LEGISLATION 


Treaty Provisions 


Pet ue lvestae W543.) (il) {9 56,6220. 


Convention 

Convention relating to the Mutual Recognition of Companies and 

Legal Persons, Concluded pursuant to Article 220 but not yet ratified. 
Secondary Legislation 


None on the recognition of companies and firms. 
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General Programmes 


General Programme for whe abolition of restrictions on freedom of 
establishment, issued pursuant to Article 54(1). 


General Programme Tor the abolition of restrictions on freedom to 
providerservices, Gssued pursuant to Article: 63(1)). 
Comments 

Hight, Toe recognition. “Artiele 58 01 the Treaty extends to companies 
ube applicarion of Aruucle 52 om freedom of establishment and “or Articles 
59 and 60 on the freedom to provide services. Except where a company sets 
Upper secondary esraplisiment in the Torm ol a subsidiary incorporated under 
the Vaw sor the Nose stave, 10 wall have Yo. obtain recognition Of BUS Corporare 
emsvence in what State in order to doy business theres otherwise iy wild nov 
Dewable to exercise the Legal rights that are essential for the purpose. 

The question now arises whether the right to corporate recognition flows 
ese directly enrorceable right trom the Treaty in the same way as do the 
PUpits OF entry and residence for iG wiswens.° Logucally ay should de, 
SoeCcCecoeniuilone is the Mecessary Tirs. Step for corporave mobwlivy jus as 
emiry and residence are for personal mobility.” Moreover, both Article 56, 
which provides for companies to be treated "in the same way as natural 
persons," and the general programmes, which accord companies the same status 
ge wDenericiaries Of the Treaty provisions as ies nucineds,.° suggest that 

the right is indeed directly Sapowoesaien” 

No problem arises in the enforcement of this direct right to recognition 
ime the case of Member States that follow the incorporation theory of corporate 
law, under which a company is regulated by the law of the state of incorpor- 
pUlon regardless of the site of its various Facilities. | ine law oe hese 
Staves is quite capable of permitting companies within their jurisdiction 


to transfer their primary establishment to another Member State and of 
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according recognition to a company that moves its establishment to their 
territory. There is sometimes a problem, however, with respect to a 
COllpeny what wishes to transfer its ‘central administration to or from 2 
state that applies the real seat theory of corporate law. This theory 
holds that a company is to be regulated exclusively by the law of the state 
were wits central "administration is located, and im some instances it 
provides tor the loss of corporate exastence upon the removal of the. central 
administration from the national territory” Cr requires re—-incorporation 
mona "company “that transiers Wes central administration to the state in 
ection & In the first situation the national court would have to re-create 
eucCOrporave ‘extstence Tor themnostystate to recognize, and in) the second 
situation it would have to require recognition of a company in derogation 
from national company Laws. It might even have to do both where the former 
host state provides for the loss of corporate existence and the new host 
state requires resawicorporaviom © 

iirLSMdilireiuLleesLoO“see how a national court could accede vo a claim 
EOLecOrporate recognition: of the basis’of the Treaty under these’ circum-— 
Stances ahy more than it could enforce the right to a social security benerit 
i one Member State on the strength of contributions: paid into the scheme 
of another Member State. In both cases it would seem to be that, although 
the right derives Ultimately from the Treaty, it is capable of enforcement 
Only by way of implementing ene teria. And gust as Articihke 51) provides 
for such implementation in the field of social security by Council regu- 
favions, so Artacke 220 stipulates that the mutual recognition of companies 
is to be regulated by a Convention between the Member States. The Convention 


Apself, which has unfortunately not been ratified, is in the nature of a 


compromise between the law of those Member States espousing the real seat 
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theory and that of those Member States which adopt the more flexible 
incorporation approach, '* and this underscores the view that the mutual 
recognition of companies should be the result of a consensus between the 
Member States rather than a matter for judicial fiat. 

Nevertheless, ic could still be argued that the Convention is only 
relevant where a company wishes to transfer its central administration and 
faces the problems 01 loss of corporate existence or of re-incorporation 
or both. Where it intends to transfer its principal place of business, 
which could also be regarded in appropriate cases as its primary establish- 
nee, or wishes to set up a secondary establishment or provide services 
timanother stave, or where the company is regulated in both the old and 
new host state by corporate law that creates no problems, there is no 
obstacle as such to permitting reliance directly on the Treaty for corporate 
recognition. As in this whole area, there is no guidance available from 
Ene Goury Of Justice, but it 1s suggested that, by providing for the imple-= 
mentation of the right to-corporate recognition by the Convention, the Treaty 
should be taken as including all situations where recognition is necessary. 
Certainly the Convention does not confine itself to the problem areas alone. 

The failure of the Member States to ratify the Convention on Mutual 
Recognition means that there is no right to corporate recognition at 
Community law if the Treaty does not have direct effect. However, the 
national law of the Member States does accord recognition to non-national 
companies who provide services or set up secondary establishments in their 
Pereivory. This accounts for the bulk of corporate activity within the 
Community, for normally a company will wish to expand its activities rather 
than transfer its existing operations to another Member State. And if a 


company does want to transfer its primary establishment to another Member 
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puave, it will only encounter problems if “this entails moving its central 
ACMI Nistration; in Germany Ui will have to re-incorporate, and it will lose 
dvs corperate existence if the home state was France, Germany or Luxembourg. 
The disadvantage of this reliance on National law 1s that there 1s no 


PROLeCLLOn agains 1Us pepeat,| = 


Status of the Convention. The Convention on Mutual Recognition of 
Companies was concluded pursuant vol Arvacle 220"0r the Ireaty by an Actor 
the Representatives of the Governments of the Member States within the 
Counce 1 or Ministers. |? IG ts wnovutestirely clear whether such an acr 
eCenstitutes secondary legislation or primary Taw on avpar with the Treacy, 
but, whatever its nature, the general view is that the Convention cannot 
modify the Tose. Utherwisesivr would represenv an “amendment Vand, as Such, 
WOUle Det iivalidvas®tie mechanism isereout tae Article 2200d0es not conform v0 
that laid down by Article 236 for amending the Treaty. Nevertheless, the 
Convention may well be inconsistent with. the Treaty, for it imposes more 
rigorous requirements for recognition than are warranted by Article 58. It 
topunlikely, Nowever, that this inconsistency will be ehallenged when the 
Convention Vis ratifaed, for the Courtvor Justice only has power to rule 16m 
toe validity or tune Convention if it 1S brought before the Court by aMember 


Mi which are the very parties that were responsible 


State or the Commission, 
for drawing up the Convention. There can be no review of the Convention's 
i-gality per se, Was the Court's jurisdiction does not extend toracts of (the 
Member States, '® although the Court could attenuate any inconsistencies by 


i) 


Way Of its power to interpret the Convention. 
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THE SUBSTANCE OF THE RIGHT 


At present the right to corporate recognition is governed by the 
national law of the various Member States, and so there is no uniform 
Substance OF ne right as defined by Community Yaw. Ths situation will 
bet remedied whem the Convention 1s raririved:. 

Asestatedveariiver, the ne represents a compromise between the 
different theories of corporate law obtaining in the Member States. The 
mesule Oi this compromise as) that. corporate recognition by the host state 
Under Airvicle | or 2 Of the Convention will ‘entitle a company to exercise 
the Ccapacivies thav it enjoys under the’ lawewhere it was formed subject 
to two pestrictions.~ 

Thewiirst. Ol punesesrestricrlons 1S al O0VieUSs Concession vo. wnose 
Member Staves, Chat espouse thie real seat theory. Tt permits them to apply 
tora company that has) its’ central administration in their territory “such 
Provisions Of 10s Own law aS it considers imperative” an addition to or in 
derogation from the law of the state of incorporation. — Tresesprovistons 
cannot, however, affect the actual existence of the company, as this would 
vVitiate the whole purpose of the Convent one Nevertheless, the concession 
iesmpcen criticised as creating a "futile and esoteric” distinction between 
mie recognition Of corporate existence per se and conflict-of-laws rules 
iMate e2overn capacity and the specific rights of semanas. Certaimily 
itecan lead to confusion among company managers and people who deal with 
Ime scompany as to what law Soverns a particular corporate act, but its 
application can be easily prevented if the company inserts a clause to 
Uimemerr recy 1ilits Charver or if 1% can prove tmateit has exercised ivs 


Seed 24 
activity in the state of incorporation for a reasonable time. 
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ine Other restriction is less controversial and permits the’ nost 
Spare to-deny to™a. foreign company those rights and’ powers that it does not 
eecordvo Die companies Under wits own awe? Mnercapacivy to have Tighe 
endmoblifations; to enter intorcontracts or engage in other legal acts, and 
tomeuesandobe sued, all of which®are crucial to the ability to carry ona 
business, may not, however, be denied under the Conon nae Nor may the 
rights and powers of a company be denied solely because it has no legal 
personality under’ the law of its incorporation,<" woich protects the posivion 


of the Anglo-Irish partnership in other Member eee 


THE SCOPE OF THE RICHT 


ime Derinivion or the Beneficiarires of ‘the Right of “Corporate Establishment 


Tmeveréench version of the second paragraph of Arvycle 56 defines the 
beneticiarieés Of the right ©f corporate mobility in the following way: 

Par societés on entend les societes de droit civil ou commercial, 

y compris les sociétés cooperatives, et les autres personnes 

morales relevant. du droLe public ou, prive, a 1 excepuzon des 

SO0ci CUES Qua Ne poursuivenw pas de bub lucratir. 

This wording, which is echoed in all the original versions of tne 
Treaty<? expressly excludes only those companies that pursue cultural, 
Peligious, political and other non-commercial activities that fall outside 
the scope of the Treaty. However, if the phrase "les autres personnes 
morales" (other legal persons) is read conjunctively, it has a limiting 
effect on the term "sociétes" that would exclude all business entities with- 
Out a legal personality from the definition. 

Most scholars have resiled from such a narrow interpretation of 


metacle 58 and prefer to consider the term "legal persons" as requiring 
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Only sthetcapacity totmave: Prents, and Soleo, This broader view is 
supported by the Convention, which purports to provide for the recognition 
Op UNOse Companies hac ‘come within the definition in Article 58 of the 
Treatwe. | Arciclem inn Which derines the beneficiaries of the right to 
VeECOenLLION, “OMmits any mererence to “legal persons” in favour or the wader 
fermulacion “capacity tovhave rights and obligations," while Article 6 
eoes even further and prohibits the deniak or recognition solely onthe 
ground that a company does not possess a legal personality in the state 
moere ib wes formed. 

Even Gi thismmore Miberal Gnterpretation of Artacle 58 ts walid, it 
is Soll net "Gerbaln whether 1U is broad enough to encompass the United 
Kingdom or Irish partnership. Under Anglo-Irish law partnerships do not 
have a separate legal-personality from the members of the firm, although 
tney do Nave the right to sue and be sued in the Tirm name. This, in 
Coldman“s View, issufficient to bring them within Article 1) of the 
Convention and hence within the Treaty definition as well: 

i LuetOollows..,that If a company is) given by the dew under 

which it was formed tne Capacity to bring or defend actions 

Iie ts. Ownelame, is. Chao wie surr ice Por itt. tobe recognized.32 
Bueeuhe Matter 1S not free from doubt, for this capacity to sue and be sued 
iS a procedural device that does not alter the legal status of the partner- 
ape ky tSsestill the parthers who wltimarely possess the rents and 
Obligations at issue in any judicial proceeding involving the partnership. 
iiss, if Article 58 or the Convention require a substantive Legal capacity, 
the Anglo-Irish partnership cannot qualify on the ground advanced by 
Polcnan. > ~ There are, however, other rules relating to this type of 


partnership, such as the concept of partnership property and the fiduciary 
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duties ‘of the partners inter se, that do possibly, in the words of another 
scholar, "distinguish the commercial association from its members sufficiently 
to allow At to beneriv trom the Treaty provisions.">* 

In view of these problems surrounding the legal nature of the Anglo- 
ieish (partnership, at iseworth while taking a cllose look at the English 
version of Article 58, which, it is suggested, can be interpreted as 
expliciuly sncluding thisseiviuly as a beneficiary lof the Treaty provisions 
On@ corporate mobility. “ihe English wording 1s) as’ follows: 

"Companies or firms" means companies or firms constituted under 

Civil or commercial law, including cooperatives, and other legal 


persons governed by public or private law, save for those which 
are non-profit-making. 35 


Thesuse here of the word "rirms” “in addruiron to “companies” adds Titcle 
Peovenyvnine to the meaning Oo1 the latter and is clearly intended to bring 
partnerships within the ambit of the definition in Article eo The 
pivase, —“Ouner legal epersons, “is thus to be read disgunctively in tne 
Ene bish version with no Limiting effect on the preceeding terms, which 
obviates the need to fit the United Kingdom and Irish partnership within it. 

Tne=objection that this view of the English version distorts the 
meaning of the original versions can be met by the observation that it 
more accurately reflects their spirit. The otherwise wide ambiv of 
Article a strongly suggests that it was the intention of the drafters 
of the Treaty to encompass all the business entities that existed at the 
time under the diverse company laws of the founding Members States, and 
that the addition of the phrase, “other legal persons," was in the nature 
Oaean alterthought to cover those entities that had elucec Specific mention. 


There still remains a problem with the Convention, whichever way 


the Anglo-Irish partnership is brought within the purview of Article 58. 
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Por, despite’ the explicit. inclusion of business entities without a separate 
legal personality in Article S and the broad language of Article 1, the 
Convention nevertheless excludes its application to this partnership by 
requiring a registered office within the Community as a prerequisite for 
Pecognition.— This requirement runs counter to Article 58, which premises 
the right of corporate mobility on the possession of a registered office 
or tne location of the central administration or the principal place of 
business within the Community, but it only prejudices the Anglo-Irish 
partnership, which does not have a registered Office at all. All other 
business entities of the Member States have a registered office within the 
Community as an automatic consequence of having been formed under the law 
of a Member State. The wording of the Convention would appear to reflect 
the original compositaorm-of the Community, of which the United Kingdom 

and Hire were not members. The solution would be for the Court of Justice 
Eo 2nterprer the requirement asnapplying only to) those entities that have 

ea nrepistered Office, or for the British and Irish governments to Cause a 


Joint Declaration to be added to the Convention stating that it applies to 


partnerships constituted under their law. 


The Necessity for a Work Connection 


As with natural persons, a company cannot take advantage of the mobility 
PEOVisions Or Community law unless it has the required work connection. 
In the case of companies this means that they must be profit-making 


= which does not entail that they make an actual profit 


Creganizavions, 
Diy only that they “engage in economic activity that is normally conducted 
for compensation." 0 hecording to Article 2 of tne Convenviom 2 as 


Suificient if this is a secondary purpose of the company, a concession 


that can be grafted on to Article 58 without doing violence to its wording. 
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The Definition of a Work Connection 


Tie form that the economic activity Of a company snould take in order 
nor 26, co Come Within the Treaty provisions and qualify for recognition 
under the Convention’ is the same as that for self-employed ence Tous: 
only a company that sets up a permanent primary or secondary establishment 
in another Member State Or that provides Services across Nacional borders 
toa recipient who resides in a state ovher than that where the company is 
established” will be able to rely on the Convention. 

Tarorder tO ses up a secondary establishment or provide services in 
a Member State, a company must have a pre-existing primary establishment 
in another Member state.’ Title Il of both general programmes suggests 
that this entails the presence elsewhere within the Community of a company's 
central administration or principal place of business. Where only the 
megistered Orfice of the company is) Situated within the Community, the 
general programmes permit the requirement of a primary establishment to 
be met by the company demonstrating "a real and continuous link with the 


45 


economy of a Member State." This presumably means that it must show that 


it generates significant revenues or has permanent investments in a Member 
state, 1 for the general programmes specifically exclude the nationality 
OF the members of the company or of the executive officers as sufficient 


evidence of the required lan! 


As the Treaty itselt contains No Geriatr 
of "primary establishment," this guidance provided by the general programmes 
ls probably definitive. 

An interesting problem arises with respect to a company’s right to 
investigate business opportunities before establishing itself or providing 


.. 48 ; 
services in another Member State. It was suggested earlier Lites binass 


mighcederives from Articles 52 and 59 in the case of self-employed persons, 
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Wao Quali Ly i ceva right sor entry under Directive 73/146 im order to conduct 
tierr exploratory investigations. in the case of companies these missions 
will normally be carried out by the company's employees, who, as employees 
of a domestic employer, may or may not have a right of entry under Directive 


667360 or Article 48 -0f the Treatyn |? 


The Question of Nationality 


The definition of an h.f.C. company. Just as only H-E.C. nationals 
agewecit AUD ken tGGyrishivssundersune Treaty’ s personal mobility orovisions, 

Sem euicler5>s limits the rignv om corporate mobllity to companies or farms 
that are "formed in accordance with the law of a Member State and having 
bietreices ts Vere@ OLllce, Central administrationver primcipal place or 
Disiiess Within the Community." Thismderinition of san Hon.C. company has 
peemrcrivietsed as r6o tiberal ror thus permitting outside anverests wach 
apnere tormal  linkgwitheche Community through their resistered office in 
eeliemper State to take advantage of the Treaty provisions. But, as Gold- 
Mir POLITS OUL, athe scripicism! 1seuntounded, Tora company wishing te 
provide: Services Oreset Up a secondary establishment under the Treaty must 
euready Derestablished within the Community, while the very act of setting 

Up a primary establishment in a Member State brings about a close association 
with the Community .?° IAB thiKS "COnText. il is9dit Sicul vossecerthe Televance 
of the requirement contained in Article 1 of the Convention that a company 
mist have a registered office in a Member State. An insistence that a 
company possess this formal link with the Community hardly tightens up 

Ue derinition Of an H.E.C. company, and, im any case, most companies that 
fall within Article 58 have a registered office in the Community by virtue 


of having been formed under the law of a Member State. All this provision 
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Under the Treaty it is possible for a foreign company that does not meet 
the requirements of Article 58 to incorporate a subsidiary company under 
the Law of a tolerant Member State in order to set up the primary establish-— 
Ment In) another Member State with more Stringent controls on foreign 
companies and their subsidiaries. Article 3 of the Convention permits a 
Member iotace tOmrrustrate this device by refusing recognition vo companies 
that have their central administration outside the Community, unless these 
companies already have a "genuine link with the economy" of another Member 
Deate. Ihe errect of this provision ws to assimidate the prerequisites for 
Sevring Up a primary establishment to the more onerous Ones Tor Opening up 
branches and the like. It does not completely bar foreign companies from 
sneaking through the back door into Member States that do not permit or 
Severely réestrich the imcorporation Of Toreign—controlled subsidiaries, but 
iemeacese tle vetratagem more costly and diniiculu, For example, if an 
American company wished to gain access to the market in Member State A, 
Where il was prevented from setting up a Subsidiary, it could still do so 
Dy Incorporating the subsidiary in Member State B, but it would not be able 
LO sel Up either a primary or a secondary establishment in Member Stave A 
unless the subsidiary had already become operational in Member State B. 
i vember State A is the goal, this 1s a circuitous and expensive way to 
Pontevesit.s (ils provision clearly Conflicts with Aruictle soe | DU LG 
ieepOssible to justify it as an exception based on public policy grounds 
under Article 56(1) of the Seg 
The formula only applies to companies that actually have their central 


administration outside the Community, which, in the case of foreign- 


Controlled subsidiaries without executive offices of their own, means their 
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parent company. It does not affect a bona fide Community enterprise that 

dees Nov yet have a central administration. Thus, if a group of English 
businessmen were to incorporate a company in England with the intention of 
Ssecuing up all their taciVivies in France, including the central administration, 


they would have no problem with recognition under Article 3 of the Convention. 


Non-E.E.C. employees. The right to free movement of key employees of 
companies who do not possess the nationality of a Member State of the 
Community flows from the right of corporate establishment. It is mentioned 
in the General Programme on establishment-~ and in Article 54(3)(f) of the 
Tuedcy.. (Nere iS -a corresponding right to use non-H. neC. personnel for tne 
PeovtstoOn er services, althouehn chis is mot mentioned in the Treaty. The 
Pesib1On Of Such corporate employees is the Same as that of the non-f.E Cc. 
employees of self-employed persons and has been discussed earlier in this 
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FOOTNOTES 


Chapter 2C 


‘Henceforward the verm. Ycompanies™ is used for beth companies and 
Pirms except, wnere tnese entities are subject to different. considerations. 


Eoee Chapter 3D, pp. 281-282 and Chapter 4E, pp. 444-445, 
33e6 Chapter sch,  Oreo>: sonC Chapter 2B, Dn Ot. 


“See Chapel an Die oS. 

Title Ve See, LOO, the discussion on® the reference to: corporate 
rights in the preambles to some of the Council directives on self-employed 
acvivities in Chapter 3B, p. 214. 


Harlier scholars seem to Tavour this position = see VU. Everling, 
The Right of Establishment in the Common Market (Chicago: 1964) and J. 
Renauld, Droit Européen des SociétéS (Brussels: 1969). The better view 
mOwadays 1c thavithe right to recognition is not directly enforceable — 
see Michael Goldsmith, "Reciprocal Enforcement of Judgments; Mutual 
Recognition of Companies, and Measures affecting Companies; the Huropean 
Company," Common Market Law, ed. Alan Campbell (London: Longmans, 1969- 
1973), III, p. 471 and Derrick Wyatt and Alan Dashwood, The Substantive 
Law of the E.E.C. (London: Sweet and Maxwell, 1980), p. 197. Hans Smit 
and Peter Herzog, The Law of the European Economic Community (New York: 
Matthew Bender, 1976-1982) at II, p. 2-640 still refer, however, to the 
SoaLnroversy Surrounding This issue. 


ca 


Ireland, the Netherlands, and the United Kingdom. 


ors is the normal rule under French, German and Luxembourg corporate 
law. 


Zonly Germany among the “real Seat theory" states has this requirement. 


Oonis would be necessary, for example, if a French company were to 
transfer its central administration to Germany. 


Tees GRhapter i, 0D. 23-24 for a discussion of the Climination of complex 
discriminatory practices. 


“see, infra, p- '25-l25 Tor a discussion of Chis compromise. 


3 Smit and Herzog, op. cit. at II, p. 2-646 maintain that only the 
central administration can be considered the primary establishment, 
presumably because this is where the major decisions affecting the company 
are taken. However, it is imprudent to set such a hard and fast rule 
considering that a company's principal place of business may generate most 
of its custom and enjoy significant independence from central control. It 
should also be noted that the German and French texts of the Treaty use the 
term "principal place of business" (Hauptniederlassung: principal etablissement) 
in Article 54(3)(f) where the English text reads "main establishment." 
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Teac Goldsmith eormrc ios, “Da ca4i4: 


"Spor ardiscussiony of ythis mechanism, see PS /R:F. Mathijsen, A Guide 


to European Community Law (London: Sweet and Maxwell, 1980), pp. 105-107. 


cee Pou.a. Kapteyn and F. Verloren van Themaat, Introduction to the 


Weoarsuant to Articles 169 and 170 respectively - see Kapteyn and 


Memacdts OD. Clta, De lees. She basis For such a ruling would be that the 
Menoer otaves, if concluding a convention that bs Contrary to the Treaty, 
hei be@ein their obligations under the Treaty. 

iepnaer Article 173 the Court may only review the legality of acts 
Ouetne Counc: ! and the Commission. 


|S iesigeneints to Articles 164 and 177. For the purposes of these articles 
the Convention would be considered an addendum to the Treaty. 


eS Irricte Ors 


erhacie fg, DAL Aenea 


= or the contrary view, see K. Lipstein, The Law of the European 


ote Stein, "Contlacu-ol-Laws Rules by Treaty: Recognition Of 


comanics ina Rezional: Market,” (19/0), 68 Mich. L.R. 1327 ab 1326. But 
any confusion has been alleviated to some extent by the coordination of 
national company law pursuant to directives issued under Article 54(3)(g) 
erate ireaty - see Directive (7/9l,. 1977 O-d. Lev26, pe 1 onethe formation 
om public companies. A comprehensive coordination of company law is, 
however, far from complete - see Smit and Herzog, op. Cita LLY pp. 2=>o0nk. 


Seve ere & Nara. 2. 


aot cie ep Danae tila. 


aon 


Eerie 8. 


ae see the discussion, infra, pp. 128-129 on whether the partnership 
1s even covered by the Convention. 


Gaye, in the German, Dutch and Italian versions. The German text, 
for example, reads as follows: 

"ils Gesellschaften gelten die Gesellschaften des buirgerlichen Rechts 
und des Handelsrechts einschlieBlich der Genossenschaften und die sonstigen 
juristischen Personen des Offentlichen und privaten Rechts mit Ausnahme 
derjenigen, die keinen Erwerbszweck verfolgen." 
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30366 pi Ceandeiicr Zoe, 0D. cit. 11, DP. 2-643 Goldsmith, ops ct. , 


p. 780; Berthold Goldman, "The Convention Between the Member States of the 
European Economic Community on the Mutual Recognition of Companies and 
Legal Persons,” (1968-1969), 6 €.M.L. Rev. 104 at 113; Wyatt and Dashwood, 
DOC tees DD. 195-106. 


Eereampte. Step Ceci tas 


32Go1dman, Gere Lusgs Pp. ho. Watt, and Dashwood, Ob. cite ab o., 196 
Srso, Lake, this, views. 


>) ipstein, Opp Cis etapa 4 oeMNapnbeal ns that Poors a substantive 
requirement and that the capacity to sue and be sued is not sufficient. 


‘Goldsmith, One Cis, Oa. (C0. 


apheeas added. The English version has the same legal force as 
PiesoOriIginalsversions of —thewlreary — see Article 100°er the Act or 
MeCeSsSioOn. 


Sr icnara Plender and John Usher, Cases and Materials on the Law of 


the European Communities (London and Basingstoke: Macmillan, 1979) at p. 406 
tare this View. 


= smit and) Herzoe;.O0. Clt., at Il, p. 2-64) remark on this and poine 
in particular to the: inclusion of cooperatives. 

ee article ‘le 

39 

Bebvele Se, para. 2. 

Sowers 2 of the Convention. This can be taken to be the meaning of 
Article 58 as well, as a requirement of actual profit would be absurd. It 
is the nature and not the success of a company's business activities that 
is the issue. 


44 : athe 
The Convention only applies to companies that come within the 
Provisions of Article 58 — see Preamble, ist recital. 


fasee Chapter 2h pp. 


4 
ie may be sufficient that the services are provided to another Member 
State regardless of the location of the recipient - see Chapter PANS AID) ce TATeTEeY. 


cee Chapeer 3D pp. 284=285.. 


Title iis 


So emit and Herzog, op. cit. at II, p. 2-646 suggest this 4s “a Cf ieerron. 
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" se6 the discussion of this problem in Chapter 2A, PP. 73-75. 
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This does not necessarily mean that the provision is invalid - Seeq 
suore, b. 124. cas 


Oe eee Cnapver 20. pp. 155-156. 
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NEXS) 


Chapter 2D 


AND PUBLIC HEALTH 
THE LEGLSUATION 


Imeatys Provisions 


Mirta cles: 40 (3565642666 


Convention 
Convention relating to the Mutual Recognition of Companies and 


Legals Persons, concluded pursuant, to Article, 220) but. not yet ratified. 


pecondary Legislation 


; 1 
Council Darectivel 64/221/EBEC, issued pursuant. tos Article) 56(2). 


Council Directive (2/)\94/HNC, issued pursuant to Arvicles Res and S62). 


Council Directive 75/35/HEC, issued pursuant to Articles 562) and’ 235. 


General Programmes 


General Programme for) the abolition of restrictions on freedom or 
establishment, issued pursuant to Article 54(1). 


General Programme for the abolition of restrictions om Treedonm vo 
provide services, issued pursuant to Article 63(1). 
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Comments 


The Source of Community Law. The Treaty gives the Member States the 
right to take measures in derogation of freedom of movement on the grounds 
ere public policy, public security and public health and authorizes the 
Counce! to coordinate the use of this exception. | the resulting secondary 
legislation, Directive 64/221, as amended by Directives 72/194 and 75/35, 
elms av a, uniform application of the exception by Setting down the criteria 
Hen tis vse.e Ine eifect is 1o subordinate chet discretion of the Member 
Staves under the Treaty to the terms-<of Directive 64/221 and to enable 
andividuals to oblige the Member States to act accordingly. The Court of 
Justice has confirmed that this modus operandi of the Council is within 


its authority under Article 56(2) of the Treaty.° On Several occasions it 


basralso. neld tne provisions of Directive 64/221 to be “directly eeeseb ue.” 


The ambit of the exception. Within the Treaty itself the ambit of the 
public policy exception is not uniform. Article 48(3) only permits measures 
derogatory of the free movement of labour in relation to entry and Peo aeneen 
miereas Article 56(1) ‘provides for a general application of the exception 
Mavthe field of establishment and ye The general programmes on 
establishment and services underscore the wider ambit of Article 56(1) by 
pubjecting the envisaged abolition of restrictions on the right of self- 
employed persons to pursue a livelihood to "provisions on special treatment 
for foreign nationals on grounds of public policy, public security and 
PUBLIC nealth."? 
Council Directive 64/221 applies to both workers and self-employed 
it 


persons |7 although it is based only on Article 56(2). Paradoxically, (it 


; (2 
limits the application of the exception to entry and residence so that 
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it is co-extensive in scope with Article 48(3) rather than Article 56(2). 
The questi convarises whether iL 2s within the Council's competence to dimit 
The Scope or sthe ireaty An tnis way. 

Wyatt and Dashwood harbour no such doubts as to the propriety of the 
Counce Vstapproech and see the matter thus: 

The wavesraved scheme or “Articles 48 to 66, the parallel 

tnvterpretacioneiven vosthese provisions in relation to discrimina— 

tion, entry end residence, and Une Tact tnat the public policy 

provisos ‘of Article 48(3) “and Article 56(1) are given "closer 

articulation" in one and the same Directive...compels [sic] the 

Conclusion that whe: tex torr ArtiGle 56" 1s"to be tinterpreted in 

an identical manner to that of Article 48(3).13 
ToOmeconclude, sas) Wyatueand Dashwood do, that the formulation of Direcuive 
o4y/22l 1S definitive of the interpretation of Article 56(1) is to beg the 
MMesuZOn entirely snorscdoess1u. necessarily follow that, because Articles 
48 to 66 form an integrated scheme susceptible of parallel interpretation 
Mewotuner areas, the Council has the right to impose here a uniformity chat 
contravenes the clear language of the Treaty and contradicts its own 
Paverpretation of Article 56(1) in the general programmes. Theoretically, 
therefore, it would seem preferable to hold that Directive 64/221 is not 
eMiausvive of the rights of the Member Staves with respect vo esvablish— 
ment and services and to permit national governments direct recourse to 
Hertole 56\ 1), should they desire to apply the exception to the rights) oT 
self-employed persons to employment or equal treatment. 

ime practical terms, Nowever;. this option of direct: recourse vo: uhe 
ireaty is probably not available to the Member States. The Court of Justice 
Heemnaicared if Rutili (36/75) that. the public policy exception must be 


materpreted in accordance with the Community principle of proportionality 


and the similar provisions of the European Convention on Human Rights, 
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which means’ that "no restrictions in the ainterests of national security or 
public safety ‘shall be placed on the rights secured by the above-quoted Articles 
[on freedom of movement] other than such as are necessary for the protection 
of those interests in a democratic society." 4 Thus, if there are not 

sul picLrent erounds under Directive 64/221 to prohibit the presence of 2 
Hon-hnaticnall in a Member State, it is difficult to see how that state 
COuld justiiy restricting his! eiehnts to employment and equal treatment. 
Certainly it is inconceivable that discrimination unconnected with employ- 
ment could be justified, and there are other provisions in the Treaty per- 
niteine the Member States to restrict the right to pursue a livelihood an 
cases of government enpeeumenen tine exercise Of official Aleneetey. © 


V7 


and national security considerations. Form these reasons thnervambit er 


ene directive should prove definitive. 


ihe terminoloey of Directive 64/2c|. Finally, mention must be made of 


the terminology of Directive 64/221, which is based on the false assumption 
boat. it is) the residence permit that confers the right 5? Wesitence. ~ 
iis contusion Of the substantive right that flows from the Treaty with 
the document that evidences it leads to two misconceptions that make it 
hecessary tO re-interpret the literal wording of the directive in order go 
eomrect them. 

ine f41rst, OF whese Misconceptions Tinds expression in the repeated 
meference to the refusal to issue or renew the residence permit in addition 
to expulsion as a measure that the directive is concerned to regulate.!? 
This formulation implies that the issue or renewal of a residence permit 
Msea substantive act that affects the rights of E.E.C. nationals, whereas, 


in fact, these are mere procedural matters that depend for their disposition 


Om the status of the substantive right. As long as the right cf residence 
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has not been denied or withdrawn, the host state is obliged to issue or 
renew the permit andeany regulation of the process by Directive 64/7221 is 
enuirelysunnecessary. The crux is under what circumstances a Member State 
Mayetampers with the! substantive pight itself on grounds of public policy, 
Socugivy Orrneal ch, gandmetersenerc thabythnexCounciy ts autnorazed by the 
Meeaty to provide criteria for. the protection of -EVE.C. nationals; Conse-= 
quently the references to the issue and renewal of the residence permit 
should be disregarded as misleading in favour of the term "expulsion," 
Mimehwmore accurately describes the action of denying or withdrawing the 
PienTeOn Residence: taal tieisevne business Of thesdirective to regulate. 
line Second misconception Psethat, because the drarters bee legislation 
viewed the permit as the source of the right of residence, the wording of 
the directive assumes that all foreign nationals must obtain such a docu- 
ment. As a result Articles 4 and 5(1), which deal respectively with the 
coordination of measures based on public health and procedural safeguards 
POreprospective residents, are couched exclusively in terms of the issue 
and renewal of the residence permit, while the length of the period of 
Peoceuthay Mrticle i saccords to snon=naticonals ~ wao have been expelled 
Reomnpne host state differs according to whether they possess a permit or 
ane ee Likewise, Article 9, which grants special rights of appeal to those 
persons who have lost or been denied a right of residence, is limited by 
its wording to holders of a residence permit or applicants therefore 
respectively.“| The effect of whe sermimnolcey ms to exclude from cone 
ambit of these articles all non-nationals whose right to residence does 
Heveecntitle them-to a permit.“ This represents a restriction that has no 
place in a directive that, according to the Treaty provisions that authorize 
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Lt 8 and its own stated terms of reference, is intended to provide compre- 
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mensive rules for the use. or. the exception in relation to the right of 
residence. The obvious solution is to correct the misconception that is at 
ene basis of the restriction by interpreting all references to the residence 
permit as meaning the right of residence itself. in this way the longer 
period of grace of one month would be available for all non-nationals who 
Maye wlost their right. of pesigence, and Article 9( 1) would afford 
Peovection whenever the right of residence is lost. The artifical distinction 
Pasec on the eligibility fora residence permit, which has no basis in the 
iecavy, would thereby be ienored. 

The wording of Articles 4, 5(1) and 9(2) poses additional problems, 


eo monere the rererence 1s nov just to a permit but to "a first residence 


permit," which could be taken to imply that only those persons with an un- 
limited right of residence evidenced by a renewable permit are weuden. 
This makes some sense in Article 4(2), which precludes the expulsion of 
mersons for diseases and disabilities arising after the issue of the first 
DomiiG, Lor Such a provision accords with the @eneral principle thau people 
who intend to remain permanently in another Member State should not be 
forced to uproot themselves on account of factors beyond their Mec! 
On the other hand, there is no justification for limiting the coordination 
of measures based on the exception of public health in Article 4(1) or the 
procedural safeguards for prospective residents contained in Articles 5(1) 
men 2) LO persons with an unlimited right to residence. Thus, for the 
Sake of consistency, it would seem a better solution to construe all 
references to "a first residence permit" as meaning the right of residence 
itself with the result that any non-national resident or would-be resident 


would benefit from the restraints that Articles 4, 5(1) and 9(2) place on 


the actions of national governments. 
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THE SUBSTANCE OF THE EXCEPTION 
ine eoducr LOM 


The exception permics a Member State to refuse entry to a national of 
another Member state or to deny or withdraw his right of residence in its 
Eerrivory where such action as justified by considerations of public policy, 
OuDlze Security or public nealen.-” Despite the use of the neutral term 


measures’ in some of the articles of Directive u/2o1, 


Une EXCep pylon scal 
Only De exercised in this way. This was made clear by the Court of Justice 
in Rutili (36/75), where it defined the scope of the exception as coextensive 
Ween tnat Or the rights that it may infringe.>° in echar Case. tie licencia 
government had limited the exercise Of the right Of residence on grounds 
Ol pUDLIC policy by barring an Italian national from certain areas of the 
mepublic, buUL the Court of Justice insisted that the right had vo be 
Se cisapie to che full or nov at eae The Court's view was also based 
Saacne principle of proportionality, Tor, if a noh-=national is nov dangerous 
eiougmeto be excluded completely from the national territory, there 1s Ao 
iMevit ication for limiting his movements therein. The exception 1s, then, 
an all-or-nothing proposition, although a Member State could protect public 
security by imposing additional formalities and controls on undesirable 
non-nationals, as long as these remain within the limitations imposed on 
purely national measures .~~ 

Whichever of the grounds are used to justify the use of the exception, 


: 33 
Poeyemust be bona fide and not “invoked to Service economic ends.” In 


addition, every case must be decided on its merits rather than in accordance 
4 
with legislative or administrative AOR The Criveria Tor tne Vse-or 


the exception differ depending on whether it is based on public policy or 
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Pccuri ty or ren mpubkic Thealins (ihe first two, crounds are treated as one: in 
Directive 64/221°° andawull “besreferred to hencerortm collectively as 


public policy. 


Hneerublie~wProlicy si xceptlon: Proper 


thew refusalor entry sor tne denial tor withdrawal of the right of 
pesidence soni tne srounds, or public policy must "be based’ exclusively on 
Enespersonal conduct of the individual concerned." By personal conduct is 
meant a course of behaviour on the part of the non-national that constitutes 
eyscence Ot ali “present threat vo the requirements of public nolicy." This, 
fee mtraises) UWOulrssues,  Memely tae nature ol “Une Denavicour that ‘causes 
Mie unPpeat and that of the requirements of public policy that must be 


affected. 


The nature of the behaviour. The Court of Justice takes the view that 
ie sthreat tO public policy posed by the non-national'’s conduct must be 
"genuine and sufficiently serious,"> while Articless(2) of Directive 64/221 
rules out criminal convictions in themselves as sufficient grounds for a 
Member State to invoke the exception. What is actually required is evidence 
of a delinquent propensity in the non-national. In Bonsignore (67/74) an 
Italian resident of Germany was convicted of the unlawful possession of a 
firearm and of causing death by criminal negligence, and he was ordered to 
berdeported by the German court of first instance as a deterrent against 

hae commission of Similar offences by other aliens. The validity of the 
deportation order was contested before the Cologne Administrative Court, 
moibed referred the matter to the Court of Justice. Relying on Article 3, 


Paragraphs two and three of Directive 64/221, the Court of Justice ruled 


that neither the fact of the conviction itself nor the need to deter others 
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fers vedethe order; *it was incumbent on the German’ court to be abllesto 
discern from the course of conduct of the non-national evidence of potential 
recidivism: 

As departures from the rules concerning the free movement of 

persons constitute exceptions which must be strictly construed, 

the concept of "personal conduct" expresses the requirement 

that a deportation order may only be made for breaches of the 

peace and public security which might be committed by the 

individual affected.3/ 

Two examples of national courts putting this general principle into 
Practice are secchi GULK.)) “and Re Deportation of an Italian Robber 
(Germany). In both instances the national court was at pains to base its 
decision on the delinquent propensity of the non-national rather than on 
the conviction alone. In the German case an Italian was appealing an 
expulsion order to take effect upon his release from serving a jail term 
for a series of robberies and assaults. The North-Rhine Westfalian Court 
of Appeal held that the order was compatible with Community law in view of 
the repetitious nature of the offences and the threats issued by the appellant 
against the President of the court that had sentenced him. In Secchi 
nu. Kk.) an English metropolitan magistrate recommended deportation of 
an Italian whom he had just convicted of shoplifting and indecent exposure 
Odeche basis that his conduct, impenitent attitude and scant financial 
Fesources permitted the court "to anticipate either the commission by the 
defendant of further offences or other infringements of public policy if 
he were to remain in the country ."°° 

The requirement of a delinquent propensity is not, however, absolute. 
In its reference to the Court of Justice in Bouchereau (30/77), the English 


Metropolitan Magistrates' Court requested the Court to consider whether, 


MiGer appropriate circumstances, the fact Of a Criminal conviction alone 
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could be sufficient at Community law to justify expulsion of a non-national. 
The English court presumably had in mind a conviction for such a hideous 
erime that the need for evidence of potential recidivism was obviated, 
although, considering the relatively innocuous nature of the offence at 
pane tes relevance Of Bis query Ls Nov entirely Clear’ "In its reply the 
Court of Justice was clearly reluctant to depart from the Bonsignore 
peimeiple, bul; nevertheless, 10%did agree that past conduct alone could 
warrant the use of the exception: 

PlLvunough, in eencraly, a finding that such a threat. [to public 

policy] implies the existence in the individual concerned of a 

propensity to act in the same way in future, it is possible that 

past conduct alone may constitute such a threat to the require- 

ments O1 public policy.40 

it appears from the directive that at least some of the conduct that 
Pivecomeri se, LO. tne threat to public policy will have to occur within the 
weCeevery OF the host state, for Article 5(2) prohibits Member States: from 
Making enquiries as a matter of course about the police records of non= 
nationals in other Member States. Such enquiries may only be made when 
they are considered essential, which means, in practical terms, that an 
individual will first have to commit some offence that brings his presence 
Popthe novice of “the appropriate authorities of the host state. This is 
unfortunate, as it hinders Member States from exercising their right of 
exclusion and expulsion in order to forestall the commission of crimes in 
their territory. Where, however, the conduct that gives rise to the use of 
iaesexception is not illegal, routine enquiries at the point of entry may 
enable a Member State to apply the exception immediately. This was the 


Case in van Duyn (41/74), where the non-national provided the necessary 


information concerning her connection with the Church OF ScCrentolecy thac 
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lied to her exclusion from the United ieevione A would-be-entrant is 
unlikely to be so’ forthcoming with respect to illegal activity. 

The van Duyn case (41/74) offers an interesting final perspective on 
the sort of behaviour that may constitute evidence of a threat to public 
policy. Miss van Duyn, a Dutch national, was refused entry into the 
United Kingdom on the basis of her membership in the Church of Scientology, 
mens the British government considered to be a socially harmful organi- 

Ag an Be Ihe matver teamesbeforen ties Courteor Justice, “which found that 
the action of the British authorities was a legitimate use of the public 
Policy provision. 

Ven peines emerge from this decision Of the Court. Firstly, 1 con= 
Berncethat, despite any implications to the contrary in Article 5(2) of 
EMe=direcuive, a host State may, in principle, base its use of the exception 
exclusively on behaviour that has taken place outside its borders. This 
is perfectly acceptable and indeed necessary in the case of a refusal of 
edory,. Ine second point is more controversial and concerns the approval 
Byachne Coury of the proposition that purely passive behaviour can represen: 
amonureat LO public policy, for no evidence beyond that of mere membership 
of the Church was adduced by the United Kingdom authorities to attest the 
propensity of Miss van Duyn to engage in socially harmful activity. To 
DliStt-a little stridently, it was a question of guilt by associavion. 

Yet the Court's view was that, while past membership of the Church was 
irrelevant, Miss van Duyn's present membership in the organization indicated 
an identification with its - unacceptable - aims that warranted the 
Soaoiusivon that she herself would act contrary to the public nelgacoe: 

Passive conduct, therefore, can constitute a present threat to the 
-wurements Of public policy. This must be considered a negative develop-— 


ment in Community law, for it opens the way to the use of the exception to 
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bar all manner of political and social undesirables from the benefits of 

free movement. It has been suggested that the van Duyn decision (41/74) 

is modified by the later decisions of the Court of Justice in Bonsignore 
(67/74), Rutili (36/75) and Bouchereau (30/77), which enunciate the principle 
of the need for a genuine threat to public policy based on a delinquent 
Peas thye This View wouldrseem to bevoverly optimistic, for the Court 
Madelit clear that Miss van Duyn's passive conduct constituted just such 


a propensity. ‘> The legacy of van Duyn is not so easily shaken Se 


be requirements of public policy.-'The second assue concerns the 
nature of the requirements of public policy that must be affected by the 
delinquent propensity of the ane ee in order forsa Member State to 
Devaple to Use ithe exception against im. ~The Court of Justice has ruled 
that these requirements must involve "one of the fundamental interests of 
Bociety.1! This obviously excludes such matters as parking violations 
and other minor offences that can never affect the fundamental interests 
of society, however great the likelihood of repetition. Non-compliance 
with formalities attendant upon the exercise of Community rights would fall 
into this category. In Royer (48/75) a French national was expelled from 
Belgium for failure to comply with that country's entrance and residence 
formalities, but the Court of Justice held that this conduct did not 
warrant use of the public policy oe In the same veim, Arvuicle 
3(3) of Directive 64/221 prohibits expulsion on the ground that the docu- 
ment with which the non-national entered the host state has expired. Nor 
can a non-national be penalized for exercising rights that are conferred 
upon him by Community law, such as the right to engage in trade union 


Yost: : a 
activity granted by Article 8(1) of Regulation 1612/68. 
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Lt is not; “however, necessary for the conduct of the non-national to 
bewunlawful in order for it to aftect a fundamental interest of socity: 


inisewas Cecided by =the Court.coreJusticesantervalia, ain the van’ Duyn 


case Un tate where the denial of entry was based on an alleged propensity 


to indulge in activity that was considered socially harmful but was never- 


eleless ToOlerated un ithe nost state.’ ihe Coury justipied ats decision 


CAUSE 


It follows...that where the competent authorities of a Member 
Biacre Maverclearly defined their standpoint as regards the 
AaCHIVIitIeS Of al pearticularvorganization lin this case, the Church 
of Scientology] and where, considering it to be socially harm- 
ful, they have taken administrative measures to counteract 

these activities, the Member-State cannot be required, before 
beecan reby on the concept of public policy, to make such 
aeviviri es Unlawt ule fee course tO Such ka measure is nov 

thought appropriate in the circumstances. 22 


Umer Gourvs reasoning is attractive, for poewould indeed be foolish 
PonooLalinavwne himitatwonrot the. exception to tllegalvactivity at whe: prace 
Of wiodividual wreedom within the Member States. And there is Little doubt 
that a Member State may legitimately consider a particular activity to 
constitute a threat to society without being constrained to prove its 
sincerity by making it tiesal. But the reasoning sidesteps the real 
issue, (or the problem with the Court's approach in’ van Duyn Cal; (a) as 
that it permitted the United Kingdom to invoke the exception with respect 
to activities that it alone among the Member States regarded as involving 
me requirements of public policy. The decision thus represents an 
abandonment of objectivity in the criterion upon which use of the exception 


54 


is) tO rest. For, despite the Court's declared intention of controlling 


une exercise of national discretion in this aeeae the effect of van Duyn 


(41/74) is to allow the exception to be used on purely national as opposed 
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to Community considerations. Indeed the Court recognised and accepted this 
fact when it stated that the requirements of public policy can vary from 
state to Staten The real issue here, then, is not whether Member States 
should be obliged) to make more activities illegal, but whether their exclu- 
sion of non-nationals should be based on national or Community standards. 
The arguments in favour of van Duyn are that national societies have different 
values that they wish to protect or that the extent of the threat posed 
bythe same “conduct may not be the same ium all Member States. The icontrary 
argument must be that the acceptance of national divergences in the use of 
Ere public policy exception as "atvvodds: with the very concept of Community 
Haws wolch, as the Court has strenuously asserted in the field of human 
rignts,°! pre-supposes its uniform application. 

iiere, is "some indication shat, the Court.of Justiceshas had second 
muoughvus about, this aspect of its decision in van Duyn (41/75) .°° In 
Rutili (36/75), where the Court was faced with the use of the exception by 
France with respect to an Italian resident's propensity for political 
agitation, it seems to have adopted a more guarded approach. Although it 
based its negative attitude towards: the French action on the partial nature 


> it did not appear disposed towards accepting 


GEetie restrictions imposed, 
that the fundamental interests of French society were at stake in the case 
on legitimate political perce However, the situation in Rutili was 
more clear-cut, for it would strike at the democratic traditions of the 
“icolLe. Community to hold that political dissent threatens the fundamental 
interests of society. Perhaps more significant is the context of the 

van Duyn decision (41/74), coming as it does before the Court's categorical 


Seavement in Bouchereau (30/77) that it is indeed only where these funda- 


mental interests are threatened that a non-national's delinquent propensity 
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ean justin whe vUsemor "tune exception. 2. It could well be argued in 
puEure Unatwan activity, sucheds Miss van Duyn's that is permitted in all 
ovher Member States without restraint cannot be considered to meet this 
criterion laid down subsequent to van Duyn (41/74). 

Some scholars take their criticism of the van Duyn decision (41/74) 
to the extent of condemning the Court's abandonment of the criterion of 
illegality per se.°° iney “vakevthe view tChavonly the criterion wf 
mllecality can estanlisn a truly fopyective norm of publie polncy, against 
Paven. tn (principle if new mvdevail. non-national conduct Can be judged 
tarouzhouw the Community. “This “approach as too narrow, for it would 
exclude activity that is legal but whichis uniformly regarded as so 
meprenensible as to afirect the requirements of public: policy. An obvious 
example is prose maisions watechawas tne ground Tor tne: expulston) of ta 
French national from Belgium in Pecastaing (98/79) °° hors, novevort hy 
that this decision has provoked none of the criticism that surrounds van 
DV OMe 7 4)Gealcnoughs it) too: rejects the criterion of illegality. ~ ais 
discrepancy would seem to indicate that it is not so much the abandonment 
Onevlilcgality tas the espousal of national subjectivity that as the real 
problem with van Duyn (41/74). 

Another criticism of van Duyn (41/74) is that the Court's decision 
effectively prohibited Miss van Duyn on grounds of public policy from 
engaging in employment and outside activities that were open to British 
nationals. Therefore, the argument goes, it extends the public policy 
exception to the rights of employment and equal treatment from which it 
is excluded by Article 48(3) of the Treaty and Article 2(1) of Directive 


64 


64/221, The Court. anticipated this objection and stressed that che 


loss of these rights was ancillary to Miss van Duyn's denial of entry, 
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but this reasoning has been ‘condemned as failing to justify the discrim- 
ination to which she was eae ou 

ihvs> cCrivieism isvuntounded.. 1t cannot be Said thats. in’ taking into 
consideration a non-national's intended employment and outside activities 
divorder toMestablisha delinquent propensity that will justify the denial 
Om issrighit  ofventryvor residence, aMember State Ds using the exception 
airectily against, his might to engage in that employment or those activities: 
On the contrary, 1tis merely using hiss intention to do these things: as a 
basis for refusing entry or residence. In other words, the Member State 
is not telling the non-national that he may enter and reside but that he 
May now do Such and such; rather it is’ saying that because he wishes to. do 
Ssuchand such, which he as perfectly entitled to do in the host state, he 
Mey nou enter and reside. Obviously this will prevent the non-national 
from EB roronsane his rights of employment and equal treatment, but this is 
always the result of the denial of entry or residence. A known gangster, 
foumexample, who wishes tO Set up a legitimate business in another Member 
state but who is refused entry because of his delinquent propensity, will 
iicewise De Unablev te exercise his right to pursue a livelihood in thar 
Stave. 

Taescharee or discriminationmin reality only reiterates’ from anovner 
aise lie criticism Of the Court's rejection of tne criterion of altegality 
in van Duyn (41/74), as the discrimination to which Miss van Duyn was 
doubtless subject is the inevitable result of a definition of the require- 
ments of public policy that permits the exception to be used in cases of 
Hon-Gational conduct that is not illegal. For, if a non-national intends 
to take up employment or engage in activities that, despite their legality 


Bad consequent availability to nationals, can validly be regarded as 
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eprecuineyirne fundamental wnterests of society, the host state must ibe able 
to use such conduct as*evidence of a delinquent propensity and accordingly 
Lomsmvyoke the exception against: that non-national.°! ine only way co avoid 
mois Pesult=is vo base thesrequirements of public policy exclusively on 
piesericterioneer titegality, watch is too restrictive. What is sauce for 
ene goose: is’sauce for the gander, «so that if van Duyn) (41/74) is held to 

be unacceptable, so must Pecastaing (98/79). The same charge of discrimina- 
tion has not been levelled against the latter case, but, nonetheless, the 
Belgian authorities based their deportation order against Mme. Pecastaing 

en her impuved intention to pursue a livelihood that was’ epen to Belgian 

Ce oOnals. neamelyaprostetution. elt 1s) sugeested, thererores that cripmcism 
OF the van Duyn approach to the requirements of public policy should concen- 
teacve On themnacrional subjectivity thateiteallows rather than on» the question 
Cie diseriMminarwonvewhiiche is only thesconsequence.of its = generally 


gecepied™—= freyveccion of thevcriterion or sillegalivy.. 


(ne application of the public policy exception to companies. The 
exception also applies to companies, which, according to Article 58 of 
the Treaty, are to be treated for the purposes of the provisions on personal 
mobility in the same way as natural persons. This means that, under the 
Treaty, it is necessary for a Member State to establish evidence of a 
company's propensity to act contrary to the fundamental interests of 

pociety in order to refuse it eengenuans Article 9 of vhe Convention 
sees this propensity as being evidenced by the company's purpose, its 
objective and the activity it actually exercises. This approach accords 
meen the Court's interpretation of Article 3 of Directive 64/22). ? Thus, 


any illegality connected with these elements would entitle a Member State 


to withhold recognition, as would, on the basis of the Court's reasoning 
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in van Duyn (41/74) and Pecastaing (98/79) any association of the company 
With activitiessthal thevhost "state considers socially harmful yet not 
wilegal ; 

Article 9 of the Convention extends the use of the exception to viola- 
“Lois Or National enotions Of =-corporave propriety that “cannot be said tovartect 
the requirements of public policy as these have been defined in relation 
to natural povecns ent pei volte (0 onthe orner Nandy promi bits reliance 
Dee Member’State on any rules or principles of ordre public that comtravene 
the Treaty, which seems to negate the wider scope of Article, oie Pais 
Untelici tous juxtaposition Of “articles makes for considerable obscurity, 
DUveruet sro De hoped that the Court sof Justice wild rely on Article 0 
LOopeive ene exception the same scope that it has under the Treaty. At 
teas’ one scholar, however, does not See this as a realistic possibility. | 

wilceand Herzostsugsest tnatrthe public policy exception could ialso 
bemused by =a Member State vo Refuse recognition to subsidiaries of Non-Kk..C. 
companies that wish to set up a primary or secondary establishment in its 
berpitory or to provide Services ere: = Gervainly he preservation or 
national control over the economy can be regarded as a matter of fundamental 
social importance to the state concerned, but the problem with this 
Suggestion is that, once a subsidiary is incorporated under the law of a 
Member State and has a registered office within the Community, it becomes, 
pursuant to Article 58 of the Treaty and Article 1 of the Convention, an 
B.—.C. company with entitlement to the rights of corporate mobility, 
Pieliding recognition. There would; of “course, be no “objection toa 
Member State refusing recognition in the case of a secondary establishment 


or the provision of services where the company does not have a genuine link 


with the economy of a Member State, for it would not then possess the 
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existing ‘establishment required by Article 52 of the eae (a addairnien, 
vne Convention would permit recognition to be refused where there is no 

such link an the <casesor primary establishment as eMiee! However, neither 
the Treaty nor the Convention allow for discrimination against a company 

that can demonstrate a link with a Member State. On the other hand, recourse 
could possibly be had to the reasoning: of the Court of Justice in van Duyn 
(41/74) to support the proposition than an E.E.C. subsidiary can be identified 
WMicmetie DUrDOSe (Of SLts parent of effecting a non=EeBRsC. incursion into 


wieseconomy Or <alMember State, which would justify its exclusion as a 


mreseny treat to National control or that econony. 
The Public Health Exception 


The criteria for the use of the exception on grounds of public health 
are set out in Article 4(1) of Directive 64/221. Only those diseases and 
Gisabilitaes that “are lasved an the annexes justify actien by a Member 
DBuace, and, ONnceéa non-national has acquired @ right of residence, he can— 
Bou be expelled “on saccount or aliments that “arise thereafter. !? Ine vdiseases 
are categorized according to whether they pose a danger to public health 
by reason of their infectious aus: era threat to pubic policy because 
Of the behaviour that they might induce; ‘! disabilities Gan only, fale nits 
the latter category. /° 

it should be noted that a@ distinction is’ made between a threat uo 
Public policy due to a disease or disability, which justifies action on 
the ground of public health, and the same threat caused by the behaviour 


Of a non-national, in which case the exception will be based on public 


policy. 
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This distinction is significant as expulsion on the grounds of public 
health may only occur where the disease or disability arose prior to the 


non-national obtaining a right of residence in the host state. /? 


Conduct 
Unat threatens public policy, om the-other hand, justifies expulsion on 

tne sround of public policy at any time. What is “to happen, then; toa 
non-national who is repeatedly convicted of criminal offences that are 
dereculyrrelatedsto ardisease toridisability contracted since he became a 
resident of the host stave? “Hxamples of such a situation would bé’a@ heroin 
addict who is convicted of possession of the drug, or a person who exposes 
himselT sin public as a result of mental iliness. May the authorities of 
EMesnost stare expel the individual eom=the basis or his conducy, or must 
tiey regard it as Only a manifestation Of the illness and continue to respect 
his right of residence? The matter has not been settled definitively, but 
ie would seem reasonable to suggest that there is meed for some additional 
element before a conviction in relation,to ardisease or disability can 
WUStllry aCuLon Under the public policy exception. © in sthemcaseroruche 
heroin addict, this additional element would be present when possession 
Piismvomtral ticking 1h) theinarcOuluc. Mo vihataor ane mentality 11) person, 
pavolcal injury to another person should sutfices “Imeother words, once 

ene Sarety of third persons is affected by conduct caused by the disease 


or disability, public policy should become the ground for expulsion. 
THE PROCEDURAL SAFEGUARDS 
incroduction 


The use of the exception on grounds of public policy or public health 
by a Member State is subject to certain procedural safeguards in favour 


@eethe non-national. These safeguards do not affect the substance of the 
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exception, but they attempt to insure against its arbitrary use and 
extension. Unfortunately, many of the articles on procedure in Directive 
64/221 are plagued by the misconceptions that were discussed earlier in 
cans chapter, and they have to be re-interpreted so as to extend the 
protection to all persons whose right of residence is infringed on the 
grounds of public policy or public health. Here more than anywhere else 
itis Laconceivable that the directive was intended to apply only to those 
residents who qualify for a residence permit. Even if this were the 
piven. Oieotaune COUNCIL, 1b as very unlikely that the Coury of Justice, 
WLU tts concern for a Strict interpretation of any exceptions to the free 


movement of ase. would accept such a limitation. 
fine Limits 


A person who fulrils the appropriate prerequisites automatically 
acquires a right of residence in another Member See oe Ihe wlaS lateyste 
Shave wishes To deny 2his fright at its very Inception, 10 must do so vas soon 
as possible and at the latest within six cones OL . OUneKiiase ye wile 
non-national is held to have definitively acquired the right. it can, of 
course, Still be waken away from Him, but differen: considerations avvacn 
to che withdrawal Of a right of residence, which the host state may prefer 
to avoid. °° 

Simaiar time limits: do mot exist for the denial of entry or The with-— 
drawal of a right to Peeidence:-” In the case of entry, the right will have 
to be refused immediately upon the arrival of the non-national in the host 
State, for once admission has been gained, the matter’ is closed. The 
expulsion Of persons Wiba 4 right of residence, om the other hand, can 


bake place at any time and no constraints need be placed on the length of 


the national administrative process. 
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Reasons 


Untess the interests of a Member State's security dictate otherwise, 
a person who has been refused entry or who has lost or been denied a right 


ol 


of residence must be informed of the reasons for this decision. The 


reasons must indicate the ground upon which the decision is baceay and 
they must contain enough additional information to enable the non-national 


89 


to prepare a defence. 
Appeal Rights 


A person whose right of entry or residence has been infringed by the 
use of the public policy or public health exception has the same legal 
Remedies, against this action, as “are available to nationals of the State 


90 


eencerned im respect Of acts of the administration.” Under certain 
Circumstances a person whose right of residence has been denied or with- 
drawn,” but not a would-be entrant, has access to an alternative review 
procedure based on Article 9 of Directive 64/221. 

The nature of this alternative procedure differs according to whether the rignt 
Of residence is being withdrawn or denied. Except in cases of urgency, -* 
a decision to withdraw a right of residence must always be referred by the 
national authorities to an independent body "before which the person con- 
cerned enjoys such rights of defence and of assistance or representation 
as une domestic law of that country provides For ."?> Where a righ. on 
teeidence is denied, as opposed vo being vaenoneaee © there. Ws 2 Senuine 
appeal procedure, as the matter is referred to the same independent reviewing 
authority only upon the request of the foreign national affected.?> thas 


request cannot be refused on grounds of urgency, but the right of defence 


before the appellate body can be withheld in the interests of national 
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eireye It should also be noted that a person who appeals against 


pre denial Of Dis Tighe to residence 1s only ‘entitled under Directive 
Bifec| vO present hiswdetence in person, ?! whereas a person whose right of 
residence has been withdrawn enjoys access to legal representation as 


mel. 2° 


Presumably a decision to deny or withdraw a right of residence 
cannot stand unless the reviewing body emits a favourable opinion on the 
measure. -This is not explicitly stated in Article 9 of Directive 64/221, 
buieethe Counc Of wustice assumes that 20 1s so. 2” 
Pydistinction 1s also made an the availability of the review procedure 
granted by the directive. Article 9(1) requires the automatic review of 
a decision vo withdraw a right of residence only where the national adminis- 
tractive: remedies do nov mnclude "a rignt of appeal to a court of Law, “or where 
bonis appeal can only peur Ona poiny Of Law or Nas no Suspensory efiecy 
Omerhe decision to iwithdraw the right. No Such limitations appear to attach 
to the right of appeal contained in Article 9(2), which is thus always 
available his-distincoion rS"quite altogircal. “Not only vs “there no 
justification for treating people who have barely arrived in the host state 
more generously than long-time residents, but it is also rather pointless 
to provide an alternative procedure where the national remedies do not 
suffer from the shortcomings mentioned in Article 9(1). It would seem 
preferable, therefore, to construe the reference in Article 9(2) to "the 
authority whose prior opinion is required under paragraph 1" as importing 
Paco, 02) he conditions Under which this opinicn must be sought in arci¢ie 
9(1). The two paragraphs of Article 9 would then operate in the same way 
vis-a-vis national remedies, 7° 


It must be emphasised that the procedures contained in Article 9 of 


Directive 64/221 are an alternative to maticonal administrative remedies; 
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they cannot supplant recourse to the regular courts. Thus, in Pecastaing 
(98/79), where a non-national was discouraged from challenging a deporta- 
tion order in the regular courts in favour of an appeal to the Belgian 
Consultative Committee for Aliens, which had been set up pursuant to Article 
Oeor the directive, the Court of Justice insisted that she be given access 


to the regular tribunal empowered to hear cases such as her's. 
Period of Grace 


A decision by a Member State to refuse a non-national entry into its 
territory is immediately eprective, |. but where a right of residence is 
being denied or withdrawn, Article 7 of Directive 64/221 accords the non- 
Mnavional concerned a period of grace of fifteen days or one month respectively 
in which to leave the host state. |°* ALL nese provasions rare sup ieCcu sco 
delays pee by appeal proceedings. 

Thevlenethvot suhese delays will wary... Where whe national remedies 
include a suspension of the decision against which an appeal is being taken 
or where the review procedure provided for by Article 9 of the directive is 
being used, the non-national is permitted to stay in the host state until 
Bie tinal disposition of his mee A. wesadent wills thus, revein mus right 
Gieesidence. during this, period, while an entrant will have te be sdmiuved 
ecmoasresidenu On suLperance.. in bovn instances, however, the decision to 
invoke the exception may be put into immediate effect in cases of urgency. |?" 

The delay is much shorter when a non-national has to rely on national 
remedies that do not have a suspensory effect. At first this was not 
entirely clear, as the Court of Justice was somewhat equivocal in its 
pronouncements in Royer (48/775). 8G one place if 1s judgmeny wne Couns 


Suggested that a non-national must always be able to remain in the host 


State until he has exhausted all his remedies, |9° bus 2n LtSs reasons for 
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judgment the Court indicated that it suffices if a non-national can remain 


long enough to make effective use of the national remedies available to 


ne This equivocation was cleared up in Pecastaing (98/79) in favour 


Ceehersecond of hese two propositions: 


If that provision [Article 8] requires that the persons concerned 
should bev able lovappeal against the measures affecting him, it 
must ibe dnierred, as the Court stated in its judgment in Royer 

~o WetoLnel decision orderings expulsion may not=be executed = 
Save in cases of urgency - before the party concerned is able to 


remedy. However, it cannot be inferred from that provision that 

tCheaperson) concernedsis entitied to remainwin the territory of 

the Stace concerned throughout the proceedings initiated by nim. 

Such an interpretation, which would enable the person concerned 

unilaterally, by lodging an application, to suspend the measure 

anfectine himeeis incompatibile with the obgective of the 

Directive,.../0 

Both Pecastaing (98/79) and Royer (48/75) deal with the rather unusual 
Situation of residents whowere relying on national remedies with no suspen- 
sory ecirect, but the principle that these cases lay down is’ likely to apply 
more Trequently GO entrants, who are excluded from the application of 
Article 9 of the directive and hence dependent solely on national remedies. 
Once again the delay will mean the retention of the right of residence in 
the resident and the admission of the entrant on sufferance, except in 
Cases. Of. urgency °° when the decision can be put into immediate effect 
for both entrants and residents. 

These general principles have the following concrete results. A non- 
national resident whose right of residence is being denied or withdrawn 
will almost invariably be able to remain in the host state until the matter 
6f his expulsion has received its final disposition. This is because the 


@eceision to expel him will be suspended by Article 9 of the directive even 


Geethe National remedies available to him do not Mave thas effect. The 
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omy exceptions: are in Cases er urgency | and where the non-national 
resident chooses to rely exclusively on national remedies without a 
suspensory Seon” or is forced to do so by reason of having already 
exnausted his rights under Article ound The periods oF grace sew down 
taearivele (Or the directive will thus take effect “arver notit tcatron of 
iMe=iitval negavive disposition of the case, or they will “be “prolonged an 
order to enable the non-national resident to set in motion the national 
appeal procedures. | |* In cases of urgency they will be abrogated altogether. 
The situation of the non-national entrant who has been dened entry =is Wess 
meofverale. Hie wile table to stay in the territory of the hose state on 
Seurterance until the final disposition or hrs case only where the national 
remedies have suspensory effect. More frequently he will be allowed to 
stay just as long as is necessary to make effective use of non-suspensory 


Marional remedies. in eases Cf Urgency he will nave vo return immediately 


whence he came. 


THES SCOPE OF “THE EXCEPTION 


beter vclaries Of the Community Rules 


LG 1s clear from the Treaty provisions that the exception on grounds 
SEepublic policy and health applies to all pérsons who enjoy a right vo 
entry or residence under Community Were hecordingily, Directive 647221, 
which governs the use of the exception by the Member States, is stated 
in Article 1(1) to be applicable to "any national who resides in or travels 
to another Member State of the Community, either in order to pursue an 
activity as an employed or self-employed person, or as a recipient of 
services." Persons who remain in another Member State after having worked 


there are added as beneficiaries of Directive 64/221 by Directives 72/194 
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and 75/35 with regard to employees and self-employed persons respec- 
eee 

Terminology within Directive 64/221 that appears to derogate from 
this comprehensive applicability should be re-interpreted. The only persons 
waco) snould be Lett outside the: protective guidelines of the directive are 
those who do not possess a right of entry or residence based on Community 
faw, 2Or, where ventry or residence is! accorded as» a privilege by the 
hational law of a Member State, that state may deny or withdraw the privi- 
hevzesmorevor less aseit) sees fital!? Tourists Call anvo, thvsy category with 
PeSpect TON bovh sane! '° and persons who enter another state as of right 
rom tad employment or int pursuit of a wish to do DusSimess there do so with 
Respects LOmtneCirReresidence. in the. host state. ||! All other persons covered 
Dyevune personal mobility: provistons or the Treaty are included) inwArticle 
iit) of the directive without distinction as to the nature and length of 
tieve watvended residence: 

Although Artiele ii) of Dipective 64/22ieonly reters tornatural 
persons and the othersprovasions: of the directive are couched an Lerms or 
entry and residence, it should be recalled that, pursuant to Article 58 
Capone Ireary, the publie policy ereepmioa | « also applies: tot companies . 
Thus, the use of this exception to refuse recognition to a company must 
also accord with the terms of Directive 64/221, unless the Convention is 
interpreted as extending the ambit of the exception beyond Article 3 of 


119 


iesdirective to include national principles of ordre public. Buy, even 


here the procedural safeguards of the directive would apply to companies. 
The Question of Nationality 


Non-E.E.C. nationals. The Community provisions on personal mobility, 


mieluding the public policy and public health exceptions, only apply to 
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Pouca inattonals., SOthat! tt is Nou surprising that Directive 64/22) 
Peseriveus TUS application to: “any national of a Member Stareat = However, 
Certain non-EK.E.C@. nationals, who themselves are not entitled to any rights 
under the Treaty of home, may mevertheless acquire a right of entry and 
Mesitcence on the Dasis of their E.E.C. employers right to establishment 

or the provision of services in another Member State. \— The question 
erises whether they come under Directive 64/7221 despite their exclusion by 
Article 1(1) from its terms of reference. There are various reasons for 
noldine that. the directive does! apply to them. In the firsts place, “as 
whese 1on-f H.C. Nationals acquire their rights through the operation of 
Community law, logic dictates that they may be taken away only accordance 
with the same law, that is to say, pursuant to the criteria set down in 
Directive 64/221. Secondly, it would surely represent an obstacle to 

their employers’ rights under the Treaty, if such workers could be denied 
eiucy Or expelled av the total discretion of the Member Stave concerned: 
Pisavly.e Lb is likely that the Court of Justice would hold that any Use on 
Poe exception is subject to: Directive 64/221\ by virtue of 1 tS ansisvence 
Steathe meed tO Control exceptions to the Treaty sericriy. | The same 


areuments apply to the derivative rights Of entry and residence enjoyed 


under Article 1(2) by non-E.E.C. family members. 


Domestic nationals. The same considerations apply to the use of the 
exception against domestic nationals as apply to their rights of entry and 
residence. |“? Accordingly, a Member State may act to control their move- 
ment on grounds of public policy or public health in whichever way it sees 
mit, Unless the domestic national concerned has Severed his link with his 
home state and become assimilated to the position of nationals of other 


Member States. This was not the case in Saunders (175/78), so that an 
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English court was able to prohibit a British national from Cnver lie Or 
residing in England or Wales for three years without having vO jusStiry the 


measure under the terms of Directive 64/224. 


FOOTNOTES 


Chapter 2D 


‘this directive deals with the coordination of measures in relation 
to employed persons as well “asi seli-employed persons "but 20 2s mot based 
Gaeamy article of the Ineeaty “habimight. justify the inclusion or the 
homlerwe Lt Ts sugpesved statu, as) the directive aims’ at dimiting the 
discretion of the Member Staves and thus. contributes towards the imp lemen- 
cacron OP tbe euaranlee Of Iree movement of labour, it could and should 
have been based on Article 49 in addition to Article 56(2) - see Hans 
Smit and Peter Herzog, The Law of the European Economic Community (New 
York: Matthew Bender, 1976-1982), L, p. 2-475. Failing this, the Council 
sould snave tacted pursuant to its’ residual power Under Article 235. As 
it stands, the directive is procedurally defective and could have been 
phallenzredsunder Mnticice (35 


This directave 2s based om Article 49 im addition to Article 56 
(1), which supports the above comments. 
articles 48(3) and 56(1)— Article 66 incorporates ‘the exception 
into the chapter on services. 


ietiele 56(2). Presumably the Council enjoys the same coordinating 
authority under Article 49. 


oot an Dyn 41/ fe. (tors) CMe LaRs Tet 1516s) Rutila. 36/75, 
Bro vol CiMoLeR. 140 at 155-1573 Bonsignore, 67/74, [1975 INC2M. Ler. 
Wie at 488. 


ee Vane DuUyne SIAC esl o/S CaM Leake wa 10 (alcnough ie jshould 
be noted that the directive did not help the non-national in this case); 
Pensdenore, (61/714, [1915] 1 C.-M LR. 472 at 489; Royer, 487 75,, L196 
eee ane wel Mateo; Mecastaings, 98779, 1980]) S CM L.R. 685 av 
nis fOt; Santillo, 131/70) [1980] 2 C.M.L.R. 308 at 330. See, too.) tae 
comments on the direct effect of directives in Chapter 1, pp. 16-18. 


Ceeme scholars do not share this view because of Article 48(3)(a), 
which also permits derogatory measures with respect to the right to 
accept offers of employment in another Member State - see John Bowyer, 


Foocial Polvey," European Law and the Individual, ed. F.G. Jacobs 


(Amsterdam/New York/Oxford: North-Holland Publishing Company, 1978), 
po. 541-542, and also the observations of Advocate-General Gand in Ugliola, 


WoW 


15/769, 11970] €.M.LcR. 194 at 200. However, Articie 48(3)(a) guarantees only 


the principle of freedom of choice in the location of one's employment, 
whereas the right to pursue a livelihood is accorded by Article NSIC ry aie) 
Which the exception does not apply - see Ugliola, 15/69, [1970] C.M.L.R. 
194 at 201. Obviously the refusal to permit a non-national to enter and 
Reside in the host state will deprive him of this freedom of choice and 
frustrate his right to employment, but this is not the same as permitting 
the public policy exception to affect the right directly regardless of 


whether entry and residence are granted or not. The Court of Justice makes 


this very distinction between the direct application of the exception to 
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the right to earn a livelihood, which is not allowed at Community law, and 
the frustration of this right as a result of a valid denial of entry or 
Pes dence On public policy @rounds,in wan Duyn, 41/74, 11975) 1 C.M.b.R. 
irate le: 


Tite 56 (1) reads as follows: 

"The provisions of this Chapter and measures taken in pursuance 
thereoet shall nov prejudice the applicability of provisions laid down by 
Jaw, resulaction Or administrative action providing for spécial treatment 
for TOreien navionals On grounds of public policy, public security or 
public health.” 


Title Pr Dare nadia. 


a eie 1(1) refers to "any national of a Member State." 


ieee TOs) eandetunerdTscussion in Chapter 14 pp. 27-26. 


le anticle ZA) 
"Sperrick Wyatt and Alan Dashwood, The Substantive Law of the EEuU 


(London: Sweet and Maxwell, 1980), p. 192 (footnote omitted). 


Priore. (CoM bon. doOwat. 552 


VS yA saweniee Oeics 


Ores ete Som 


TT are aestiee 22 Be) CD) 


cee too, the discussion of this mistaken assumption in Chapter 
2B, Dp. 91=92. 


"I366 Brreles 20), i. es and, Jor Une directive. 


Cone Vas UeSseivencCe ol Arpiele / treads’: 
NSave if cases of urgency, this period shall not be less than fifteen 
Gaye if the person concerned has not yet been granted a residence permiv 
ameG not Less than One month in all other cases." 


e) npticle O71) applies to "a decision refusing renewal ‘of a residence 
Demitie or Orderiae the expulsion of the holder of a residence permit,” 
while Article 9(2) refers to "[alny decisions refusing the issue of a 
first residence permit or ordering expulsion of the person concerned 
Detore the issue of the permit...." 


eerhat 18 tO say, the providers and recipients of services and 
employees who remain in the host state for three months or less. It is 
not clear whether Article 9 similarly excludes the right of abode that 
providers and recipients of services receive if their stay exceeds three 
months. See, also, the discussion in Chapter eB, pp. 95-96. 
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ees be(aieand 56. 


oer ae (1) of Directive’ 64/221 states that the’ directive is to 


apply to "any national of a Member State who resides in or travels to 


another Member *state.2.."0 This clearly includes those persons who will not 
imal at yeror tay residence permit. 
article Wes 
26 
see Chapters 28) pp. 95. 
et 


mee, tie discussion of expellable offences ian Chapter 2B, particularily 
involuntary unemployment at pp. 103-106. 


Soon Dare 64/221, aru ci). 


eee CAG ae Guin oe 


oo oee VO 7 Culm eG. aL An oan Oa ue 507: 

"The reservation contained in Article 48(3) concerning the protection 
Cre public policy has The same scope’ as the rights, the exercise of which 
Mey, .Uunder that paragraph, abe subject to limitation." 


3154976] (5C. MA eR POnatei59. If. vonethe othershand, partial 
io UC teuLOns On vestdence are also: applicable» tomnattonals ,~ they eould, 
io che Court's view, jibe validly extended to non-nationals. This is 
presumably because they would then fall under the rubric of general laws 
that are non=discriminatory, affecting, as they do, nationals and non- 
MataOnals alike. They could not, however, be justified even in these 
Srecunscances Under the publici policy exception in view of the Court's 
iMmverpreLaLllon. of its ambit. 


ee Chapter 2B.) pp. 100=1011. 


> Go. Diro4/ 22 arteee (27 

cee Rite bie Tomo te. Milwine TOO at. 155s, 
2 oe oiesiene Sly 

36 


RUT. So, (a. bh 1O7od 1 C.M MRs. 140 ab, 155. 


3711975) (i CeMi is Rerayeeat. 488.) Seer too, Bouchereau 307 7 (el 197 4 
emer. Re SOO at’ 823. 


Pe ig761 1 CeMe li Ree 38S au s04 “This was, an fact, ankalternative 
Dasis for the decision to expel, as the magistrate found primarily that 
the deportee lacked the necessary work connection to come within the Treaty 
pioyjisiOns = see Chapter’ 2A, p. 75. 
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Tt concerned the possession of a small quantity of illicit drugs. 


#9) 4977] 2S CUMIN. 800 at. S23. 
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Tae the ciscussions6: this case, infra. 


#2 nt [1974] 1 C.M.L.R. 364 the British government is quoted as taking 
the following views. 

"WSclentology is a pseudo=-philosophical cult....The Government are 
satisfied, having reviewed all the available evidence, that scientology 
is isocially harmiul....there is no power under existing law to prohibit 
the practice of scientology, but the Government have concluded that is is 
so objectionable that 1tv would be right to take all ‘steps within their 
HOWer TO! Curbs LtUs *erowth. "| 

Porsche efieco or the change; vay ther British government's position, 
see fn. 46. 


7 F975) 1 C\Mcle Re 1 At 17. 
Asse oii Geand Herzog; @p. scit., 11, p. 2-622: 
#201975] le CMs ie ele netcty 


SNor can any solace be taken from the change in attitude of the 
British authorities towards the entry of non-national scientologists into 
the United Kingdom. The Court of Justice was concerned with the general 
prinoLple or passive condvect dnivan Duyn (41/74) rather® than with its 
Specific manifestation/sin that case. If a Member State were to take the 
same attitude towards°some other activity that the British government 
adoptred towards Scientology, it could still rely on the van Duyn principle. 


47 


Bouchercau, 30/ Tre LlO7 1-2 G.Meb.R. GOO at: 625. 


fiaayel 2 CAML. RE eon Geat. 6448 


“Jeutili, 36/75, [1976] 1 ¢.M.L-R. 140 at 155. 


See also Pecastaing (98/79), where the Court upheld the use of the 
exception in the case of prostitution although the activity was not 
pbegalvin the host state. 
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"one Wooldridge, "Free Movement of EEC Nationals: The Limitation 
Based On Public Policy and Public security, (1977), 2 European Law 
Review, 190 at 195-196 expresses the opinion that conduct that is not 
wiMeezal cannot threaten public policy. This would seem to be extraordinarily 
Daven sce sbnercriticism of the dlle@ality criterion, intra, p. 1152. 
aad emit and Herzog, “op. cit., 11; p. 2-617. 


>This isi the objection of many scholars to the decision = See Smit 
sidwterzog, Op. Cit., Il, ». 2-617 and Wyatt and Dashwood, op. cit., 
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Ibid. 
Bil : : 
eee the discussion of the Court's attitude to human rights in 
Chapter 1, pp. 39-41. Van Duyn (41/74) thus stands in marked contrast to 


such scases as Internationale Handelsgeselischart (11/70), Nold (4/73) 
ead a nwpartd culare, Hauer (44/79). where, rat 1/1980) SuC MileR. 644 the 
Gourt speaks of the need for substantive unity in Community law in order 
GO PEOteCt Ghe Unity of the Common Market. 

2s ISeehe OPINVOMOl ‘omit and Herzog, Op. €it., Lf 
and Wyatt and Dashwood, op. Cit., pp. 151=152. 
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pee, supha,, p>.) 144. 

ont repeated the statement made in van Duyn (41/74) that national 
requirements can vary from State to State but carerully refrained from 
indicating that this was a proper case for the exercise of national 
descrevion = 1976) 1 C.MaL. Ra 140 at, 155. 


©1 14977] 2 C.M.L.R. 800 at 825. 

oo Leleux, Necents Decisions, of he Court Of Justice ine tne fier 
Or Free Movement of Persons and Free Supply of Services,™ European Law 
and the Individual, ed. F.G. Jacobs (Amsterdam/New York/Oxford: North- 
Holland Publishing Company, 1976), p. 91; Wooldridge, op. cit., pp. 195- 
196. For the contrary view adopted in this study, see Smit and Herzog, 
@peeiGd Ua, Lie p.tO er. 


See alsouune rather amusing case of. Re a Belgian Prostivute 
(Netherlands), where the prostitute concerned argued before the Queen of 
the Netherlands in Council that the view that prostitution contravenes 
poe requirements of (public policy "does not Tit in with the attitudes of 
TOT aU Sa Ob) 2° CaM Sue 26527 vat 560. Her Majesty was unconvinced! 


ces supra, pp. (39-141, Miss van Duyn was an employee so that 
there was no question of direct recourse to the Treaty by the British 
authorities. 


©°11975] 1 C.M.L.R. 1 at 18. 
ee helen, Ope elt, Dp. 90; Wooldridge. 00. Gil, pe. tla—100. 


everrier Wyatt's view in "Annotation on Case 30/77 (R. v. Bouchereau) 
moe). 15 C.MoL. Rev. 221 ab 220-227 that a Member State can only do vais 
when the otherwise legal conduct of the non-national is responsible for 
creating the threat would deprive Member States of the use of the exception 
tomprevent the exacerbation of an existing threat. There is no Support 
in the Treaty, the secondary legislation or the jurisprudence of the 
Court for such a limitation, which in any case would be extremely difficult 
to enforce. 


e Dhe exception only applies to the right to PecOezni tion, which is 
the corporate equivalent of the rights of entry and residence Tor mauural 
persons; it does not apply to the company's right to do business as such. 
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O9see the, discussion ,.ssupra, pp. 145-146. 

tote first paragraph of the article permits the use of the exception 
where a company violates "principles or rules which that State considers to 
be a matter of public order within the meaning of international private 
law." Paragraph two, however, prohibits the use of the exception solely on 
the ground that a company only has a single shareholder. 
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Bueterworths, 1974), p. 157.) 


oe Clin, ll ps 2-O4 5s 


(ese Chapter 20, ps 130. 


See Chapter 26, pp<. |32=133. 


teas Dire 04/22), art. 4(2)." The provision refers to diseases “and 
disabilities occuring "after a first residence permit has been issued," 
but this wording should be interpreted as referring to the acquisition of 
tle tient of residence - see the discussion, supra, p. 143. 


eo eo. Dir. 64/227 Annex hi— e.e. tuberculosis. 


Moo. Dire pol /22, mien B= eoe. drug addiction. 


cer Dir. 64/2215 Annex B =e... mental rliness. 


M90, Dire 04/221, art. 4(2)"= see fn. 24. 


oo one see the submission of Advocate-General Warner in Bouchereau, 


oeiie (1077) 2° CaM. USR. 800-at 819: 

Wircicle 4 does Nov forbid the deportation of a drug addict on grounds 
ebnersthan his drug addiction, unless of course such grounds consist of 
Bomewouner disease or disability." 


iis View 1s a6 oddsewith Article 4(2) of Directive 647221 > as drug 
mIaLevlon is listed. insAnnex Bas a disability that may not be used as a 
ground for expulsion. Even if the Advocate-General meant that a disease 
er disability becomes a matter of public policy once it entails: the 
commission of a criminal offence, he is going too far, as many diseases 
eradisabilities almost inevitably lead to the commission of such an offence. 
Drug addiction is a prime example; it necessitates the possession of 
Mubneit drugs to satisfy the addiction, which, in turn, can lead to a 
criminal conviction. 


The issue of drug addiction was not taken up by the Court of Justice 
in Bouchereau (30/77), but one hopes that its failure to contradict the 
Mdvocate-General will not be taken as confirmation of his view. 
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pee, supra, Dp. |41—(43s. 


aes Bonsignore, 67/74, (1975) 1 C.M.L.R. 4/2 at 488; Rutili, 36/775, 
migvo|) 1 C.M.LLR. 140 ab 155. 
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©35¢e Chapter 2B, py. -92randrp. 95% 
84 Peak: ; 
Com Die mos 22 art. 51) para. 1. This’ provision, Like Brvicie 
Swi), sonly refers to the reiusal to issue a first residence permit, but 
this should be construed “as applying to the recognition of any right of 
he -2Cence =) see the discussion, esupra, p. 43 and ine 75. 


The second paragraph of Article 5(1) gives the non-national the right 
to Stay in the host state until a decision is made on the recognition of 
his Gignt Of Wesidence. This Vs an unnecessary provision, as 4 non- 
national automatically acquires a right of residence upon fulfilling the 
appropriate prerequisites, and he will retain this right unless the host 
SeGacetrenuses —COmrecogni zest or withdraws. 1. 


can EMG .GiLScusslon,. nt Paw Op. 159 =1,60) 


© Ona is implied by Article 5(1 sor Directive 64/221, which sets 
Pimeelimrrs Only with respect tO. the dental of a right. of residence. 


teas DEC MO |e Ole On 


CT pra. 


ee RUDI O,/ fo. ito rol 1 CG Melon. 40 ab 156. 


at eo. Dir GOA secs warts. “S 


al article 9 refers to the refusal to issue or renew a residence permit 
and to the expulsion of persons who possess or who have applied for a 
Ponpmiv. This wording should be re-interpreted so as vo include all persons 
whose right of residence has been denied or withdrawn - see the discussion, 
Burra. spp. 141=143 and fan. 75 and'84. However, the article is clearly meant vo 
exclude persons who have been denied entry. 


Cas 1s up to the mational authorities to decide what constivutes an 
tevency = see Pecastaing, 6987/9, 11980) 3 CaM. bak. 685 at 707. This view 
is open to criticism, as the term is surely a Community concept that should 
ultimately be defined by the Court of Justice. 


ee Dir. 64/7 jeartwo(1). The review procedure that is followed 
in the United Kingdom has been the subject of much comment. It involves 
the making of a recommendation to deport by a judge that may subsequently 
be acted upon by a Minister’ of the Crown, which means, as Smit and Herzog 
Point Out in op. “city, Cumulative Supplement, 1981, at pp. 2-4/5, that the 
review precedes the deportation order. The procedure has nevertheless 
been accepted by the Court of Justice as complying with Article 9 in 
Peeruslo, 1304/9, sd lino eMolboR. S06 at 350, provided wnav the recommenca-— 
ion is sufficiently proximate in time to the subsequent order. In 
Panui lio (161/79) the lapse of time was over four years, but, despive che 
misgivings expressed by the Court of Justice at [1980] 3 C.M.L.R. 330-331, 
the English Court of Queen's Bench declared the recommendation to be quite 
pe cepvable = see [1980] 3 ¢€-M.LsR. 212 at 216. 
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74Note tia oat. Unestine Timi ts Lard down in Arvicle 541) of the 
directive for denying the right of residence are not met, the right can 
only be withdrawn. 


co. Dinewo4/ 224, ere £02). 


Ibid. 
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27366 PUCILincO/ 755) 11970) 1 GML. Re 140 at 156; Royer, 48/75, 
O76) 28CeM. Re s619, ate641: Pecastainge, 98/79, [19680] 3° GAM.L.R. 685 
Ae (le ss pantitow loi (9, MiOe0l 2 COMsb.R. 306 at 3302321. 


becee Eipsteine Sop. 'cit., at po. 134 an Support of this view. 
10 


‘Entrants are nou mennioneds in Article ("or the directive, waren 
deals witm pervods of grace. 


Secor iierecases Of urgency = see Co. Dir. 647221, art. (and fn; 
See 


ner Article 9-of-the directive the decision to expel is not valid 
imei Lt has. been reviewed. 

ee Dare G4/22leueru. Oo. Dare. WV alone mentions the excepr.om on 
Ueezency, but the Court of Justice assumes that it applies to all the remedies 
Memtroned im Articles 8 and 9 of tne directive - see Royer, 4677/5, [1976] 
PaG.MaLon. O10 at 644; Pecastaing, 98/79, 11980] 3 C.M.LIR. 685 at 706: 

eee also fn. 92. 


(WBE e. “e775. (1976) 2 CM Lok. 619 at 644. 


'0Onoyer, AG / ioe NOT OW 2 CaM. Rh, 61 Oar O44). 
eT O80: 3 °C.Mil. Ps 605 av (06 (emphasis added). 
Pesce rie. 92 and fh. 104. 

Oo tpi. 

ie 


This can happen an the case of a denial of the right of residence, 
where the review procedure set out in Article 9(2) has to be requested 

by the non-national. It would appear that in Royer (48/75) the non- 
National chose to rely on national remedies. 


a) 


This was the case in Pecastaing (98/79), as the non-national appealed 
to the regular courts after having gone through the review procedure set 
Cut in Article 9(2). 


D tntess, of course, this can be done within the fifteen days or one 


month period of grace. 
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see Chapter 245. pp. 66-07 and’ p. 70; Chapter 2B. p. 93). 


ore Chapter 2a, pp. (9=8) and 2B, p. 108. 
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Dor obvious reasons the public health exception does not apply 
to companies. 
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Ecce UnesdisecussiOn an Chapter 2h. po. 82-63 and Chapter 228, 
pp. 109-110. 


ee oee Bonsignore, 01/ (45 197811 CoM LOR, 4i2 ab 4883 Rucila, 
oy >, PlO(O1 | CoMelaR. 140 at 155. 


We ee Chapren 2k o.ues and Chapter 2B, 1p. 110. 
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CHAPTER THREE 


THE RIGHT TO PURSUE A LIVELIHOOD 


A. THE LEGISLATION 
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C. HARMONISATION 


Introduction 

Mutual Recognition . 
Coordination 
Transztional Measures. 


Other Facilitative Measures. 


FOOTNOTES. 


Dee lhe SCOPE OF THE RIGHT 


The Company or Firm as Beneficiary of the Right. 


The General Prerequisites of Entry, Residence and 
Corporate Recognition. 


The Prerequisite of Mstaplisnment. 


The Question of Nationality. 


FOOTNOTES. 


Eee lee EXCEPTION OF PUBLIC SERVICE AND OPPICIAL AUTHORITY 


THE SUBSTANCE OF THE EXCEPTION 
Iawiaocllke wold 


The Definition of a Connection with the Exercise 
or Officials Authority. 


The Detinivion of Ofricial Authority 


The Council's Authority under Article 55 Paragrapa Two . 


The Ambit of Article 48(4) 
fe, SCOPE SOP ThE EX CEPTLoON. 


FOOTNOTES 
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Chapter 3A 


THE LEGISLATION 


The List of Applicable Legislation 


Treaty iProvisirons 


Pipe UCECSMAS. 4p D2 Dees Dil 5) D854) DOs O0s, O05 O06 


General Programmes 


General Programme Tor the abolition of restrictions on freedom of 
establishment, issued pursuant to Article 54(1). 


General Programme for the abolition of restrictions on freedom to 
provide Services, issued pursuant-to Article 63(1). 
secondary Legislation 
(a) Employees 
Council Regulation 1612/68, issued pursuant to Article 49. 


(b) Self-Employed Persons (Directives marked with an asterisk also 
apply to employees) 


; : ; 1 
Agriculture and horticulture: Council Directives 63/261 (L-E), 


63/262 EB )i6>7 I UE-E-H). 677530 (Bi. 67/53) UL 61/532 
(Lek pos) O2E 660/741 5° 0B e 71/18. (L=B=H Ie 


Catering industry: “Council Directives 68/367 (L-E-H), 68/368 (H). 


Coal trade: Council Directives 70/7522 \(L=E-o), 707523 (hh); 


Film industry: Council Directives: 63/607 (L-E-H), 65/264 (L=E), 
68/369 (L-E-H), 70/451 (L-E-H). 


Financial institutions: Council Directives 73/1682 (L-B-H), 
TTY TeOr tl He 


Food manufacturing and beverage industry: Council Directives 


66/365 (U-H=H), 68/366 (HH). 
Forestry and logging: Council Directive 67/654 (L-E-H). 


Hairdressing: Council Directive 82/489* (H). 


tie) 


ee | ; 
wi a e-ce 0 sae 8 


iy (ieee ahaa 


se se ‘ft 
- ityes | no — 


Oisilata ony wt 
(Hie@ Slageva s. Sauer wa Oeieet »205 


— 


E 


mans 


ribose nape Na DSLBE te 2e\> ty nosteluuel iba 
eiias A fa 
aan pe f 


wie. 


hae) 
451 of ag fl re 


uh vee ENE. (a) 


7% 
wks ta. Sera stag 
) 5) 66d 2eyessaqit T omit eee goiisi89 7 
V7 ,  Heae 1) GEARS cap peer aries) semaeitias 
fej) TO4\te axial same. ——- 7 
Ai yy wEMor , (3s) a 
ce 2 | bs¢ia ong Seater ‘sige ap) 28 
ee oe male eed 
ee ee 


fr 


> ne So kee Wee c: 
: 7 


Fo (OMA ae ae hit 


_ 
a 
- 


180 


Health care professions: Council Directives 75/362*° (H) 5 


(57 303* Mi / 55270), 1/453" (0H), 78/7686* (He 7e/6e7* (Bi, 
Mou VO2ZO™ Bo, 1027 "6 UR S07 154 te 807 155800 Es 


insurance: Gouncsi Directives 64/225 (L=-E), 737239 (H), 737240 
CE=B=h) 877/92 (HS %9/267 CH). 


Lawyerss “Council Directive 77/7249* (HH). 


Manutacturing sands processing dandustrys.°Council Drrectives 64/427 
(H), 64/429 (L-E-H). 


Minune, quarrying, prospecting and drilling; “Council Directives 
64/428 (L-E-H), 69/82 (L-E-H). 


MrscelVaneous activittess Council Directives 6273400), 
75/368* (L-E-H), 75/369* (L-E-H). 


PublieG Utilities: ‘Council Directive 66/162 (L-E-H)}. 
Public works: Council Directives 71/304 (L-E), 71/305 (H). 


Real estate and other business services: Council Directive 67/43 


LOxie products: se Council Directives 74/5560* (Hig 414/55" (u=n=H):. 


Transport, travel, storage and warehousing: Council Directive 
827 470* (ih) 


Wholesale and retail trade: Council Directives 64/222 (H), 64/223 


(L-E-H), 64/224 (L-E-H), 68/363 (L-E-H), 68/364 (H). 


All these directives are summarized in the Appendix. 
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General Introduction 


Priore To ne endsor whe transitional period’ the rights to carn 2 
liveliMood rested “exclusively om the secondary legislation of the Council 
and national measures enacted pursuant to it.? In the case of employees 
tne Council chose to proceed by way of a regulation, 1612/68, which was 
directly applicable in the Member States and thus obviated the need for 
hacilonal implemenvation. The regulation contains libéeralising provisions, 
Watch proscribe national measures that. vitiate the right of a non—-natronal 
to earn his livelihood in another Member State, and equalising provisions, 
which assure the exercise of that right on an equal footing with nationals 
of the host state. It does not, however, address the need for the 
fermonusacion” of non-discriminatory national rules that are capable of 
Preventing “an effective exercise Of The right that the regulation seeks 
LO guarantee. 

There would seem to be two reasons for this omission. In the first 
place the regulation is general in scope and aims at securing the right to 
work throughout the Community for all workers regardless of the nature of 
their chosen activity. Harmonisation, on the other hand, must deal with 
specitic matters thal vary according to the individual activity in question. 
Roles that geovers the use of toxic products, for example, will have Little 
iM common with those that affect insurance agents. Ihe second reason Tor 
the omission may be that it was felt that most non-discriminatory rules 
dealing with economic activity concern the pursuit of that activity as a 
principal, so that employees could rely for the most part on their employers 
Satisfying the various national requirements. 

Whatever the justification for the lack of harmonising provisions in 


Regulation 1612/68, it does cause problems for the employee. It may be that 
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he is required to prove knowledge or ability before being allowed to take 
up a particular activity, or the position that he seeks may demand certain 
avtripures Msuchi ase eood repute ormsound physical and mental health. In 
ene absence Of “harmonisation it may be difficult or impossible for the 
employee to Satisfy these® exigencies. “The Council has) recognized these 
potential obstacles tovthe freedom of workers to pursue their livelihooa! 
and has included employees as beneficiaries of the harmonising provisions 
im@many of its directives on self-employed needa caeoke 

On the whole the immigrant worker poses uniform problems for all 
Member States of the Community, and he crishe can be integrated ante the 
national economy without substantial conflict with the traditional preroga- 
Eaves Or Nationals of the host state; The situation 15 very datferent 
when ip comes: tothe fae paiseat ton Of Ssecli—employed acrayviiites.)) line 
problems become at once more: complex, as) each Member State has to dismantle 
ies particular restrictions Inia particular area; and considerably more 
Pensivive, as non-nationals acquire’ rights Of access to jealously guarded 
PAablonal, preserves suCchD asa arming sor the wproressioas. Finis is Goupthess 
why, in the case of freedom of establishment and freedom to provide services, 


9 ror thes Council to agree berorehand through the 


the Treaty provided 
medium of general programmes on its general approach and to set its own 
timetable within the parameter of the transitional period. 1° 

The general programmes have been discussed before as they deal with the 
Waele area of establishment and services, which includes the right of entry 
and residence || as swell as) the right vo pursue a Livelinooa!* and the 
eeeht. of equality.|? They also specify when the harmonising devices of mutual 


Mecoenicilon of qualifications and of coordination of national» measures, 


which are provided for by Article 57 of the Treaty, should be considered, 
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and they suggest the substitution of a transitional system where such 
muewa Ve réecognationsor coordination iS “not possible. |” 
Although the general programmes may have been binding on the Council 
and obliged 10 to act according to their terms, they had no legal force to 
bringvabout the liberalisation that they. envisage. |? Articles 54(2) and 
ost2)yot the Treaty provide that this was to be achieved by the issuance 
Oradirectives: by the Council in accordance with the timetable set out in 


the general programmes. The choice of directives as the sole mechanism 


for establishing the right of the self-employed to pursue their livelihood 
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throughout «the Community takes into consideration both national sensibilities 


and the complexity of modifying the variouws discriminatory national laws. 
It was clearly advisable on both counts to permit national implementation 
Under Community direction. 

idle eee on self-employed activities contain both liberalising 
and equalising provisions. Both are given in the summary in the Appendix, 
Mtoe rs une former Ghat are ab issue In this chapter. The directives 
also deal with harmonisation both along the lines suggested by the Treaty 
and the general programmes as well as by including other facilitative 
measures that have no such express authorisation. The Council finds the 
Mecessary duthority in Articles 49, 54(2), 57, 6302) and 57 6f the Treaty. ° 

The relationship between these directives and the general programmes 
imveryeclose. ‘Prior bo the decisions of the Court of Justice on the 
Girect applicability of the Treaty, each directive began with a reference 
to the timetable in the general programmes. | Most alse incornporare ince 


reir provisions the whole of Title f, which sets out the beneliciaries of 


the right to pursue a livelihood, and Title III, which enumerates the 


Besurictions to be pRomiencd. The result 2S thal im this area of personal 
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mobility rights the general programmes retain their importance and are not 


completely superseded by subsequent secondary legislation. 
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Employees. As far as employed persons were concerned, the right that 
derived to them under Regulation 1612/68 and its forbears was as compre- 
hensive as any that they could have obtained by direct recourse to the 
Treaty. Under Article 1(1) of the regulation they had the right "to take 
Meme cacuivin yeas ah employeds person, and to pursue Such activity within 
tae berri tory Of another Member State,” and under Article 3(1) no national 
measures applied toythem, that, limited this general right. The only Limi- 
Bacon On) a worker's right TO earn his. livelihood would be caused by his 
iiebllity tO Sabisty @On=discriminatory requirements in the host state due 


tonne absence of Community harmonising provisions. 


Self-employed persons. Self-employed persons were not so fortunate 
eUring the transitional period, for the liberalisation of selr—-emploved 


i) 


activities proceeded on a piecemeal basis. AS agreement was reached on 
eeparvacular activity, a directive would be tssued that permitvved ies 
pursuance throughout the Community by self-employed persons. Most of these 


: F : ; bys ave ts 20 
directives either included or were accompanied by harmonising provisions. 


Thus, although the self-employed only enjoyed a right to earn a livelihood 


in certain specified areas during the transitional period, they were assured 


of being able to exercise it effectively. Although some attempt was made 
by the Council to keep to the timetable set out in the general programmes, 
there were frequent delays and some areas were not liberalised until after 
Maewend of the transitional period@' or until the Court er Justice declared 


é : eh ee 
Mg@ereles 52, 59 and 60 to be diréctly applicable in 1974. 
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A good example of the Council's approach to self-employed activities 
is provided by the directives dealing with agriculture. Originally, under 
Directive 63/261, only persons who had worked as agricultural workers in 
the host state for at least two years were given the right to acquire land 
in any form for the pursuit of agricultural activities, whereas under 
Directive 637262 all cther persons*or companies could only acquire land 
for this purpose that had been left abandoned or uncultivated for more 
than two years. Four years later Directive 67/531 made agricultural leases 
generally available to non-nationals, and cere: 67/530 allowed persons 
or companies who had been pursuing agricultural activities for more than 
two years by way of lease under Directive 67/531 or on abandoned or 
uncultivated land under Directive 63/262 to transfer to another holding 
irrespective of legal form All these directives were overdue, and the 
general right to acquire land for the purpose of farming immediately and 
ines pective Gi legal fern, which pursuant vo Title TV 2.6 or the General 
Programme on establishment should have been accorded by the end of the 
Pransitronal perlod, was Withheld until the Court of Justice held the Treacy 
Bowne directly applicable. To end on a more positive nove, 20 should also 
De devcd tau Directive 65/1 On the provision of agricultural services 
Wes oa time as regards the right to provide technical assistance and ahead 
eo senedule with respect to soil Cultivation, tillage and activities other 
Eee tO senspecit ied I1nlitvre VY CCd) of the General Programme om services. 

Although the secondary legislation is paramount during this period, 
it flows, of course, from the Treaty and must be consistent with it. On 
iroeoccasions there appears to be a discrepancy. Article 52 of the Treaty 
restricts the right of primary establishment to non-nationals, and both 


Mevicles 52 and 60 make the non-national"s right to pursue a livelihood in 
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anothersMember™ State subject to thevsame conditions that operate for 
nationals regardless, it could be argued, of any disadvantages that this 
May create Tor the non-national. © Neither limitation is followed in the 
secondary legislation on self-employed activities. Title I of the General 
Programmes on establishment extends the right of establishment to any E.E.C. 
national, and Title [lf of both programmes includes among the restrictions 
to be-elliminaved Legislation that applies irrespective of nationality but 
which disadvantages nonenationals:<- Thetdirectives, by mnicorporating 

these titles into their provisions, adopt the approach of the general 
programmes. Both these apparent deviations have met with the approval of 


yaer Court oF Tees 


The Position After the End of the Transitional Period 


the Court of Justice declared the provisions of Articles 48, 52, 59 
end 60 Of the Treaty to be directly applicable and directly effective in 
eeceri1es Or decislons in emma The effect of these decisions was to 
replace the secondary legislation and the national measures based on it as 
the ultimate source of the right to pursue a livelihood with the Treaty 
itself. Regulation 1612/68, the directives on self-employed activities 
and the national measures were thus relegated to the subsidiary role of 
providing closer articulation of the rather bald language of the Treaty 
articles,<! and any deficiencies or gaps in the law could henceforth be 
made good by direct recourse to the Treaty. Only in the area of harmoni- 
Sation did the secondary legislation retain its autonomous legal force, 
Porenon—-discriminatory national laws that affect mobility rights are nov 
dealt with by the Treaty. Only the directives, however, are capable Or 


enjoying this autonomy, as Regulation 1612/68 does not contain any 


harmonising provisions. 
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The effect on the actual rights of EVn.¢. citizens of the direct 
applicability of the Treaty provisions has been somewhat less than one 
might have supposed. It has made little if any difference to employed 
persons, for their rights unders Regulation 1612/68 are as comprenensive 
as under Article 48 of the Treaty and considerably more Specie 
imeoretically, direct: applicability should have caused a dramatic change 
in the area of self-employed activities, for henceforth all was free of 
pestyictions.-~ Unfortunately, the self-employed person wishing to avail 
bemscel fot rnis new freedom will often) find vhar he Ccannov conform) to the 
jaws or the host, State without the help ot harmonising measures. The 
Covactiewinerctore,, Stall retains much-practical control over the rignt 
of self-employed persons to pursue a livelihood in another Member State, 


for it alone is empowered to issue the necessary harmonising ioe siethone 
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FOOTNOTES 


Chapter 3A 


es BE and H indicate respectively whether the directive contains any 
liberalising, equalising or harmonising provisions. Liberalising provisions 
are those that aim at the elimination of national measures that prevent 
a non-national from exercising his right to pursue a livelihood. Equalising 
provisions assure, the non=national the exercise of this right on an equal 
footing with nationals. Harmonising provisions are concerned with making 
it possible for non-nationals to conform to the non-discriminatory general 
laws that. attach to tne: pursuit of a particular Jivelinood in the host 
State. 


ais amencged oy, Directivers2/7o., 1982 O53. L443, O. 21. 1t should also 
bewnered that Directives (5/362, (f/452, (8/686, 7871026 and 80/154 
contain certain liberalising and equalising provisions. These are not 
Sueleuly necessary, as the rights in question how, derive directly from 
enewireaty. whey can, however, be considered "a closer articulation” of 
bnese rights — see Chapter 1, pp. 24-25. 


Ne amended by Directive 73/069, J97S 0.) . L225, p. 41. 


etn pact, this situation lasted a little longer, as it was not until 
L(A chat tne Court Of Justice stated that the Treaty provisions: had 
become directly applicable and directly efrective = see Chapter 1, pp. 19-77). 


Pace CHapte nn | .Gipp seetO=— lil 


a ermonimatton is <scussed in) devakl an Chapter 2G. sce, also, 
Ciapver Ny P. s and pp. 22-23. 


part On the Preamble Wo Directive (4/556 reads» as’ follows: 

iWiktereas “in so far as in Member States the taking up or pursuit of 
baie activity in question 1s also dependent in the case of paid employees 
Srthe possession of “general, Commercial or professional knowledge or 
Sombity, shits dareetive should also apply ‘to this category of persons in 
order to remove an obstacle to the free movement of workers and thereby 
to supplement the measures adopted in Council Regulation 1612/68 of 
October 15, 1968 on freedom of movement for workers within the Community." 


Cf. similar wording in the preambles to Directives 75/368; 75/369; 75/362; 
25) fi / 4523, (8/6865 787 1,06%, S07154. 


“Ce: Dirss (4) 556 ekart. 142)s 15/5025 arb. 255 (575025 abt. Os 
yee arin We) 5/ S69-mart.s W2)s (1/452, arty Wes (179535) alt S55 [oy 
Sroymart. 23; (8/087, art. 7%; 78/1026, art. ifs fe7l027, art. 2; 307 15%, 
Sr as OO dl D5 0a, Die 


The recognition of the problems of employees seems to have come quite 
late, for all these directives are subsequent fo ne GecisTons Or che 
Court of Justice on the direct applicability of the Treaty. 
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10 annex IV of the General Programme on establishment refers to all 


ectrvitizes, "Not dealt witm in the other Annexes” ah order to ensure, vainly 
as tt turned Out, that all self-employed activities would be liberalised 
by the end of the transitional period in accordance with the Treaty. 


hitles fangs Li. 


lenitie tire 


'Srities IIT and VII of the General Programme on establishment, 
Titles III and IV of the General Programme on services. 

We esos V of the General Programme on establishment and Title VI 
Or tne General Programme on services. 

Meee, Chapter 7, fn. 33. If the general programmes were indeed binding 
Sp une Gounci Ll, thisedid nov prevent 10 from failing to Keep abreast ior 
eienoimevable tor liberalisation. Many areas, the professions and direct 
fie sir antce 1Oreexamp le were mou even liberalised by the end of suite 
bransi tional period. 


ee Directive 80/154, which is based on Articles 49, 57 and 66 and 
Directive 69/82, which is based on Articles 54 and 63. 


"see, e.g. the Preamble to Directive 63/262: 
"Having regard tq the General Programme for the abolition of restrictions 
Oi preedom Of establishmenv, and in particular Title DY thereot ."! 


iiivtesiVesetsydown thesdate "forsthe particular liberalisation in question. 
Rpeshould “be wnoted, thowever, “that the reference to the timetable is not a 
guarantee that the directive was on schedule. Directive 63/262, for example, 
was 16 months overdue. 

nen perusal of the summary of the legislation will confirm this 
widespread practice. 


this is reflected in Article 4 of Directive 73/148, which provides 
for the grant of permanent residence to self-employed persons wishing to 
pUrcSsve activities “when the Pestrictions om these aclivities have Deen 
abolished pursuant to the Treaty." 


aU sa0 the summary of the legislation in the Appendix. 


See. the Right to establish oneseli in order vo provide agricultural 
end horticultural services that was granted by Directive 7/1/16. 


eon og. itinerant traders, the professions, and direct Ite insurance. 


“Sother examples of such piecemeal liberalisation can be seen from 
Boing through the summary of the directives. For example, wholesale trade 
was liberalised pursuant to Directive 64/223 with the exception of medicinal 
and pharmaceutical products, toxic products and COal. [rade in Goxic 
products and wholesale trade in coal were not liberalised until after the 
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end-or the transitional period by Directives 74/557 and 70/552 respectively. 
Trade in medicinal and pharmaceutical products was never liberalised by 
GCouncil directive, but presumably it is now permitted because of the 
eireect applicability of the Treaty. 

onrie Tift, Bor the General Programme on establishment; Title Ili A, 
para. 4, of the General Programme on services. 


“See Chapter po.) Si=—34. 


curanee (167/73), Reyners (2/74) and van Binsbergen (37/74). See 
Chapter 1, pp. 19-26 for a comprehensive discussion of these cases and 
uleLr Cnsuane errect; on the mosaic of community law. 


<' the Court appears to deny even this role to the directives on 
self-employed activities, but they clearly are capable of fulfilling this 
eieerdiany role = see Chapver 1, pp. 24-25 for a comprehensive discussion 
of the matters dealt with in this paragraph. 


cer SUDPasu6 D>.) 1oos 


rt is interesting to note the change in the preamble to the Council's 
directives. Before the Reyners decision (2/74) the reference was to the 
gemerals programmes and their timetable as the gustification for the directive 
peoce 1M. 1/. Atter-Reytiers (2//4) references to the general programmes 
eaverway to such formulations as this one from Directive (5/362 on the 
nucual recognition of medical qualifications: 

"Whereas, pursuant to the Treaty, all discriminatory treatment based 
on nationality with regard to establishment and provision of services in 
bronibited as fromathe end of the transitional period;..." 


30nnus, a continental European notary cannot pursue his livelihood in 
another Member State as he is not included as a beneficiary of Directive 
11/249, which facilitates the effective exercise of the freedom to provide 
legal services. 
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Chapter 3B 


THE SUBSTANCE OF THE RIGHT 


INTRODUCTION 


The right to pursue one's livelihood in another Member State has 
Slightly different connotations depending on whether one intends to work 
in an employed or self-employed capacity, and, in the latter case, whether 
Gie wild be SELLING Up a business in the host state or providing Services 
onere on a temporary basis. 

For the employee it means, according to Article 1(1) of Regulation 
1612/68, a general right "to take up an activity as an employed person, 
Saeco pursue SUCh activity, within the territory of another Member state... ." 
Po stated, it would appear to include the right to work in another Member 
mieave for a domestic employer even where there 1S no provision Of Services, 
aepOssibility which, although consistent with Article 48(1) of the Treaty, 
puns counter to the Community rules on entry and residence. 

Tne rights of self-employed persons vary. in the casé of a person 
Wishing to establish his own business in another Member State, the right 
to pursue a livelihood would permit him to do this in whatever way he 
wishes - through a sole proprietorship, a partnership or a company“ - and, 
eueals Option, either by transferring his primary establishment or by opening 
up a secondary establishment in the form of an agency, branch or subsidiary.~ 


For providers of services, on the other hand, it entails the general right 


4 Ree 
Fomprovide Services for Clients in another Member State and the specific 
; ae 
[ient to do sO by pursuing the activity in the host state itself ‘on a 
temporary basis, without establishing themselves and for a length of time 


appropriate to the nature of the services being performed, their Centre 
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of operations remaining fixed in another Member State.° Direovives 65/71 
eng90(/ 654 also permit providers of services to carry on in the host state 
wene preliminary operations necessary for the performance of the service 
promided. "vsuch as s"advertising, “canvassing, and the conclusion of con= 


eceal 


puch activities, 1t is "suggested, flow directly from the right 

to do business in another Member State and should be generally available 

To all providers as well as to persons who are investigating the possibility 
of establishing themselves.” 

Biescighit te pursue a tivelinood is to be distinguished from the righr 
to equal treatment in the work place. It procures for the non-national the 
baste right to work at. all, whereas the right to equality aims at ensuring 
tray this basic right is exercisable under the same conditions as nationals. 
For example, if non-nationals are permitted to work in factories, this gives 
them the right to pursue their. livelihood even if they do not benefit in the 
same way as nationals from minimum wage legislation and redundancy protection. 
The obligation to apply these laws to non-nationals derives from their 
right to equality. However, where the discriminatory conditions are very 
onerous, they may infringe the right to a livelihood by making its exercise 
PemuMeberacvive: that. the right itself becomes worthless. Thus, if, in the 
above example, the non-national factory worker were to be offered a miserable 
Pevvance, his right to work in the factory would be reduced to a@ mockery, 
and the discriminatory conditions of employment would have affected the 
Paetoerieht to work itself. likewise, in the case of seli-employed persons, 
the inability to use key employees of non-E.E.C. nationality may cause 
the non-national employer to renounce his attempt to do business in 
another Member State. 

The dividing line between the right to pursue a livelihood and the 


right to do so on an equal footing with nationals is not always precise, 
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bum the essence’ of the distinction between the *two rights is*whether the 
national measure prevents or just hinders the non-national's pursuit of his 
Pevelihnood. Title lik of the general programmes, which, is) incorporated 
into the directives,” covers both types of national measure in its general 
statement of prinerpie © and in its enumeration of specific measures to 


be SV aqierec. 


RESLTRIGTIONS ON THE RIGHT TO PURSUE A LIVELIHOOD 
iiimvicoduic uleml 


National measures that are capable of preventing a non-national from 
pursuing, his’ livelihood can be divided into three broad categories; The 
iio Or these Comprises Glrect prohibition Cf the right to do so as well 
as measures that have an equivalent effect, such as not permitting non- 
Hablonals) TO join proressional or trade organizations where membership is 
necessary in order to do business. Next there is the potential prohibition 
Pimvune tight entailed by SUubjecling 1pSs exercise to the Tulfilmenv of 
prerequisites. These prerequisites can be further divided into substantive 
ReQuLcCeMments, Suchas the meed Tor prior residence in the nost state or 
Pou DOSsessl0n Of AUS qualifications, and formal requirements, Such as the 
Pragving Of Aan authorization or a work permit. SubdStamtive prerequisives 
pmcenore Onerous, as tney require a real effort from the non-national; he 
may, for example, have to take an examination or take up residence in the 
Mest state prior to commencing Nis activities. Formal prerequisites, on 
tae other hand, only require an official act by the host state upon the 
mequest of the non-national. However, if the authorization or permit can 
Only be obtained upon the fulfilment of certain pre-conditions, it becomes 


@ substantive prerequisite. Similarly, the obligation to join a professional 
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or trade organization is a formality as long as it is merely a question of 
requesting enrolment; it becomes a substantive prerequisite if enrolment 

is premised on the passing of an examination. Finally, there is the in- 
direct prohibition of the right that results from a Member State attaching 
such onerous conditions to its exercise that it becomes worthless. Examples 


of such conditions have been given above. 
Discrimination in Law 


The application to non-nationals of any of these categories of restric- 
pLons On lhe? basis Of Mavronalitysequals discrimvaation in dew and is 
pronibited by the Treaty '° and the secondary legislation. |” Dnexondry 
exceptions are formal prerequisites that arise from the operation of 
Community ee for a Member State has the right to ensure that an immigrant 
is covered by the relevant Community rules on personal mobility and meets 
the requirements of valid national laws of general Sep uecietot. = ie 
should also be noted that nothing prevents a Member State from attaching 
purely national formalities. to the exercise by non-nationals of their right 
bO, pursue a livelihood, provided that they serve an informational BUTE ae 
A non-national may be obliged to obtain a work permit, for example, but 


; sel 
bus right to work Cannot dependvom his’ possession of it. i 


Discrimination in Fact 


ihe Treaty, does: not expressly prohibit: discrimination in face in the 
pecd or personal’ mobility.c. Article 48(2) comes close to doing so, as its 
18 

reference to "the abolition of any discrimination based on nationality" 


Could be taken to include national measures of general application that 


inhibit non-nationals by not taking into consideration the objective 
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differences in their situation. The general requirement of prior residence 
Caer nernost state, mom instance swill clearly put non=nationalewat = 
particular disadvantage and could come within the definition of "any 
discrimination.” Articles! 52 and 60, on the other hand, only ‘stipulate 
that non-nationals be allowed to pursue their activities under the same 
Conditions, —- ie. general laws ="as nationals. This approach Ws called 
national treatment, and it would ostensibly permit the requirement of 
prior residence and similar laws of general application that effectively 
faveur nationals. Both’ the Council sand the Court of Justice, however, 
have Interpreted Wrtreles 52 and GO more broadly so “as to include a prohibi-— 
evon on discrimination in fact asi wel] as. in law? A POrvLOri1, wThelisame 
liberal interpretation has) been applied to the less restrictive wording of 
Article Teves ee 
Discrimination gm facy As considerably more subtle than overt 
discrimination in law, and its detection involves a careful examination of 
apparently neutral Wegisilation in search of discriminatory. criteria. How- 
ever, HOU all national measures of general application that deter personal 
mobility are necessarily discriminatory in fact. A Member State may Set 
(Own Taxation rates or social Security benefits that are a discentive vo 
migration because they compare unfavourably with those in the home country, 
but it can hardly be said that such measures affect non-nationals any 
differently than nationats.~ And even where a national measure does put 
non-nationals at a disadvantage, it will not constitute discrimination in 
bier at Community law if. the criteria upon which it is) based can be obgec- 
tively justified.“ Thus, the Court of Justice accepted the valiainy cf 
eabuvom Daw that had' the effect of requiring a British manpower agency, 


which was already licensed in the United Kingdom, to obtain another licence 
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dpm tne Netherlands “pecause of “the peculiarities of the Dutch labour ce 


Similarly, it upheld a French law that required all veterinarians to possess 
French qualifications and put non-nationals to the enormous inconvenience 
of having to re-qualify in order to practice in France, as the measure 
couldpbpemjustipired (by the needato protect the public and maintain professional 
standards.<* ii noweviers thesopjectivesjustificabion as backing, as 
waere? thernostestate nasgrecognized the licensing rezulations or professional 
qMalinicarvons OF sanovher Member State assequivalent to its own, such 
measures would indeed constitute discrimination in fact.<° 
On some occasions the Court of Justice has added the requirement of 
BEOpOrtionality to that of objective justification so that ees measures 
will be considered discriminatory in fact, despite their objective justifi- 
Cavion, waere the restrictions they place on personal mobility are out of 
DeOvercion To ther demands of public policy advanced to: justify=them. The 
Court applied this additional requirement in Coenen (39/75) to a Dutch law 
Pietestipulated sthatralis providers of insurance services reside within che 
mnedem. Noting that sucha stipulation practically nullified the freedom 
to provide these services in the case of non-nationals, who would normally 
be established in another Member State, the Court warned that it was only 
acceptable "if the member-State does not have other less stringent measures 
available to ensure compliance with...its professional visa he The Court 
has taken a similarly dim view of the practice in some Member States of 
making non-nationals with valid domestic driving licences take another 
road test. In its view, the contribution to road safety does not outweigh 
Bie restriction iivoived. 


With the Court's jurisprudence in mind, it is possible to say that 


national measures of general application will only constitute discrimination 
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in fact at Community law where a) they put non-nationals at a disadvantage 
compared to nationals, and b) lack an objective justification or, alternatively, 
represent asdisproportionate interference with personal mobility considering 
what they are supposed to aniysye oo 

Wheresdiscrimmationwin Pactedoes occurmwithin the Community, it 
Betecally Tallis inte one Of two categories. In the first category, whiich 
temet more frequently, are those national measures that accord a benerit 
but which are based on criteria that the non-national will not normally be 
able to meet. The requirement of national qualifications in order to 
SeeoeGi se: al proressTOn sis anvobyvieus example Of Such avCriterion<. “S0,71600, 
was the legislation at issue in Ugliola (15/69), a case which deals with a 
hen—navional’s right to equal treatment at work. The action was originally 
brought by an Italian-worker in Germany, whose military service in Italy 
HosenOu Counted towards the calculation of his job seniority in the same 
way as German military service would have been. The German government 
claimed, somewhat disingenuously, that the legislation was not discriminatory 
because lu entitled any worker, irrespective of natwonality, to have mis 
period of service in the German armed forces taken into consideration in 
this fashion. This claim was firmly rejected by Advocate-General Gand, who 
podnved out that "the performance of military service in the army of a 
state other than that of which one is a national is a hypothesis which even 


eY The Court sided with 


the German government itself considers theoretical." 
the Advocate-General and held that, as the benefit accorded by the legis- 

lation would normally only accrue to German nationals, the law was discrim- 
inatory in faete 


The second category of national measures are those that entail a 


disadvantage and are based on criteria that are normally met only by non- 
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havicnals.) “An @irish law prohibiting Tishinge boats over a certain size from 
Pisning insinisn waters is an example of this category; only Ireland's 
Community partners possessed boats large enough to come within the prohibi- 
mony winter mearty Tale the tirish vessels were small “enough to qualixy for 
fishing rights. The law was successfully challenged by the Commission before 


cae Collies, Oi heer | 
Harmonisation 


Because Community law only requires the elimination of national 
measures that discriminate icither in Law or in fact against non-nationals, 
many general measures within the Member States will remain valid despite 
pie tact ivhal they prevent, the exercise by non-=nationals of their right 
Loy pursue a Livelihood. “Hee example, where the host state validly stipu- 
lates possession of its qualifications as a prerequisite to the exercise 
Om a particular profession within ats: territory, a non-national will be 
Daered fromuthis activity unless he as prepared to wo to the trouble of 
be-Gualifying wa Lhe only way of overcoming. this type of obstacle is to pro- 
vide a mechanism whereby non-nationals can conform to valid general laws. 
iis harmonising process, which can take various forms, 1s authorised by 
the Treaty~- and set out in more detail in the general aoe aanees = diy 
ieparhicularky crucial wetherespectsto the right to pursue. a lavelihood 


and is dealt with in Chapter 3C. 
frivate Discrimination 


bb ets Not, clear po whab extent the Community rules against diserim— 
ie ion. apply to private individuals. The only clear principle to emerge 


from the Court's judgments is that the rules do apply to any collective 
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regulation of employment or self-employed activities. In Walrave and Koch 
Bernie and Dona (13/76) ,°> fonsexample, the Court held that the prohibition 
against the use of non-national sportsmen imposed, respectively, by the 
International Cyclists' Union and the Italian Football Federation was capable 
of incompatibility with the Treaty rights of self-employed persons. In 
Walrave and Koch (36774) the Court also expressly approved Article 7(4) of 
Regulation 1612/68, which prohibits discrimination against non-national 
employees in "[a]ny clause of a collective agreement or individual agreement 
Ortany ovuner collective regulation concerning eligibility for employment, 
employment, remuneration and other conditions of | 

It has been suggested that private employers are bound entirely by 
Article 48 of the Treaty and its subsidiary legislation,>' buc the Suggestion 
has been ponested and-it has not been taken up by the Court of Justice. 
ine only rererence to the individual acts of private employers is contained 
imenrticie 6(2) of Regulation 1612/68, which permits an employer to subjecv 
emion-—hational worker to a vocational test if he expressly requests tnis 
when making the offer of employment. It would seem that this exception 
implies that a similar test at any other time would contravene Community 
law, which does represent an extension of the prohibition against discrimina- 
ton to private employers. There is also support an the Court's jurisprudence 
for such an extension. In Walrave and Koch (36/74) the Court took the view 
that to confine the application of Community rules to the regulation by 
public authorities of self-employed activities would leave the field clear 
[er private associations to take over this task and undermine the fundamental 


ey) 


objective of the Treaty. The same point could be Made ah the case oF 
private employers, who stand in much the same relationship to employees 


as do private associations to the self-employed. There is reason, therefore, 
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to take seriously the contention that private employers are bound by the 


Community rubles against discrimination. 
RESTRICTIONS ON THE RIGHT TO TAKE UP EMPLOYMENT 
ioc roduction 


The right to take up employment in another Member State is guaranteed 
by Article 48, which can be invoked directly before national eourten 
tie right as, however, spelled out in more detail in Regulation 1612/68, 
woich, in addition to a general prohibition on national measures that 

Bese euou WLS SSeias, | enumeraves  speClinG Mavilonal practices thav are 

to be eliminated. ‘ Other discriminatory practices that are mentioned in 
ice ii Tor tne zeneral programmes, such as exclusion from social security 
Sscnemes and the denial of the right to join professional organisations, 

Can also affect employees. The measures that are dealt with in Regulation 
1612/68 nevertheless represent the most common obstacles to the right to 
take up employment and deserve closer study. They fall into the three 


categories mentioned earlier and can take the form of discrimination in 


Hayeor in fact. “The latter type of discrimination is discussed separately. 


a —SSSSSeSeSeesesesSs—s—SeseeseSsieeeeee ee ea eee 


Direct prohibition by a Member State of the employment of non-national 
workers is eliminated by Articles 1(1) and 3(1) of the regulation. The 
first article does this in a positive way by establishing the right to 
work,‘ while Article 3(1) stipulates that national measures contrary to 
Mis right shall net apply to non-nationals. Both articles were applied 


ivmone Court of Justice in France (167/73), when it held the requirement 


Si french nationality for certain key positions on board Prench ships to 
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be incompatible with Community law. In Italy (159/78) the Court similarly 
rejected the requirement of Dtalian nationality for customs agents, 
aLCioOugh = ttaLiie case, LUsrelled di reculy on Article 4s, 

Measures having an erfect equivalent to a direct prohibition are also 
eevered by ther provisions ot Articles 1(4) and 301) oF the regulation as 
weil as by OLNer specinic provisions. Article 3(2)) for example, disaliows 
the use of special recruitment procedures for fonenationars and restrictions 
on advertising employment vacancies in other Member States. '° Any curtail- 
Mens Of the freedom to exchange ofrers and applications and to conclude 
employment contracts with non-nationals is similarly proscme. Out- 
right quotas on the hiring of foreigners, || which will cause employers not 
roremploy them freely, and’ the granting of benefits contingent upon the 
employment by an undertaking of a minimum percentage of eigncae which 
WilIwnave the Same result, are not to apply to the detriment of H.E.Cc. 
nationals. The first of these last-mentioned provisions was applied by 
Poe Couru in France (lo//73o), for, in addition to the requiremenv oF 
bavionality referred to above, French law also Set a ratio of three French 
Bacionals to One foreigner in the make-up of the crew of French ships. 
Winere is no! reference in the regulation to the denial or the right vo join 
professional or trade organizations where membership is necessary, but 
the non-national is assured of trade union fenversnicn = absence of which 
tanemore frequently prejudice his right to employment. The regulation’s 
silence on the question of professional and trade organisations may reflect 
a belief that this matter affects primarily self-employed pore 
Nevertheless, the right to join for the employed is implied by Article 


ima) and 3(1) of the See tela 
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IRGLreCLOReSuUrietions on the Right 


indirect restrictions on the non-national's right to employment in the 
norm of prerequisites or exceptionally onerous conditions of employment 
are also dealt with by Regulation 1612/68. Article 3(1) establishes the 
eencral principle thay MemberY states may nov subjects this right "to 
CONdLeELONS NOt. apolrcanle inerespect of their own nationals, "-- which 
covers the discriminatory application to non-nationals of either type of 
Pidirece restriction. WMore specifically, with! respec) to discriminatory 
prerequisites, Article 3(2)(c) prohibits the requirements of prior 
Besidence in ~vhe host ‘Stave and prior registration at’ one of dts employ— 
Mente Off tces,-wiile Article 6( 1s forbids makingithe recruitment of non- 
nationals dependent "on medical, vocational or other criteria which are discrim- 


mevory on grounds of papionatity<” 


hws Was. provitsron could pemscearas 
Gisallowing essential formalities that arise from the operation of Community 
Law. Dub this cannot be so.y A Member State is entitled to make sure thar 

a non-national is covered by the Treaty. and whrcertainvdirec tires: on 
eeli-employed activities’ that ‘also apply to employees This entitlement, is 
recognized.?> The restlation does nov mention the exclusion of non—nationals 
trom-social security benefits’ arising from contracts of employment even 
though the prospect of no pension and no medical and unemployment insurance 
protection would surely render the right to take up employment quite worth- 
less.°© However, such an exclusion probably contravenes the general 
Ptciple Sev out an Article 3/1), and, in any case, the right co participace 
in the social security schemes of other Member States is expressly conferred 


by Regulation 1408/71.>! 
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Restrictions of any category on the right to take up employment that 
apply iprespecvive of nationality but discriminate in fact against non— 
Retionals are prohibited by Article 48 of the Treaty, as interpreted by 
tne Court. or ‘ue ee. and by Article 3(1) of Regulation 1612/68.°7 

This prohibition will not affect national measures that forbid absolutely 
Certain types, Of employment or Lay down onerous conditions for their pursuac, 
as such measures will apply with equal force to both nationals and non- 
bavlovals. Uf a national cannot be employed as a prostitute or if he can 
mocly work ina Casino Subject to Severe restrictions, a non-national has no 
rignt to expect more lenient treatment. If these measures are applied on 
tie basis Of residence, however, they will lose their even—-handedness. 
Restricrving access to) a job or to acceptable conditions of employment to 
Persons resident Within tne host eae. Will discriminate against persons 
who work in one Member State while residing in another and against people 
who apply for employment from outside the host state or who are hired in 
another Member State. In all these cases non-nationals are the ones most 
likely to be disadvantaged so that there will be discrimination in fact, 
Haless the criterion of residence can be objectively justified. It is 
Giericult to see how this could be fonee”’ 

Most measures having an effect equivalent to direct prohibition, such 
e-squotas and restrictions on the freedom to contract, tend by their very 
nature to be incapable of even-handed application. Some, such as a special 
hiring procedure for a particular type of employment, could be used in 
the case of nationals as well and, provided that non-nationals are given 
an equal opportunity to be hired, would be unobjectionable. On the whole, 


though, the whole purpose behind these equivalent measures is to prevent 
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or curtail the employment of non-nationals. Theoretically they could be 
Biven the semblance of wneutrality by confining their application to non- 
mosi dents; DUL Letwould be justeas difficult to justify the use of «this 
eri teriongnere as an the (case Or voutright: prohibition: 

Rormal prerequisites that. apply irrespective of nationality will not 
bewdiscriminatory unless» they are based on an unjustified use of the 
€niterion Of residences Diva national must obtain a permit or’ be accepted 
byea professional jor trade organisation in order to take up a certain 
employment, a non-national must expect to do the same. A problem may arise, 
Mewever, where the Tulpiiment eo! athe formal prerequisite involves the 
Syemecl senor, discrevion On tne elements of time and cost.) As) long as the 
e@ecretion is exercised in such a way as to give the non-national an equal 
Spportunity to fulfil the prerequisite and’ provided that he is not subject 
tO greater delays or expense than nationals, there is still no*discrimination. 
Wheres This Ls not the case, there is discrimination in law as apparently 
neutral requirements are being used to discriminate openly against non- 
nationals. 

Substantive prerequisites will invariably disadvantage the non-national 
even where they apply to nationals as well, for they require the non-national 
to have done something that is more easily done by nationals. They will 
therefore need to be objectively justified and to meet the test of 
proportionality. The most frequent examples of such prerequisites are prior 
residence in the host state, prior registration with its employment 


services, possession of its qualifications and knowledge of its language. 


Prior residence and prior registration are difficult to justify, although 
it is by no means impossible in the case of residence. A Member State 


could, for example, reasonably require a prospective social worker to have 
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residedsanma the areanwnere he ishro work ian order’ to famiiaerisse himsel? 
with the type of problems he will encounter. The other two prerequisites 
SuecroaslerevOngustary With respecteto linguistic ability: Rrirele 3K 1) 
Ore the jresulation specifically permits this prerequisite where it is 
necessary “by reason or the nature of the post to be filled.” The regu— 
lation contains no Similar provision on possession of the host state's 
(akinveatvens, DUU the Coury Of Justice Nas made it Clear that thas acs a 
legitimate requirement in view of the need to maintain standards and 
protect the sans, But where thls Ob jectivesiUstit teatvon ts Lacking, 
as where the host stave has recognized the non-nationall’s domestic quali-— 
Dicatvons as equivalent To ite own, Une requiremenl as discriminatory inh 
ee Because of the prevalence and acceptability of the prerequisite 
Or Qualifications, many-of the directives that provide harmonising measures 
in this area for selr-employed persons apply to employees as venie @ 
Another substantive prerequisite that may affect employees but is not 
mentioned in Regulation 1612/68 is the requirement to take an examination 
in order to be accepted into a professional or trade organization. How- 
ever, this prerequisite arises more often in connection with self-employed 


6 
Scuivitdes and 19 dealt with in that. context Laver. 2 


Employees of Providers 


Different considerations apply to persons who go abroad to provide 
services. Substantive prerequisites and formal prerequisites that take 
time to fulfil will often represent for these people measures equivalent 
to a direct prohibition on their right to work, for, by the time the 
prerequisites have been met, the opportunity to provide the services may 


well have disappeared. However, the problems of the employees of providers 
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atfect primarily the right of their employers, for employees do not have 
any independent right to provide services in another Member State in the 
same way as they can choose to seek employment there. For this reason the 


problems will be discussed in the following section on self-employed persons. 
RESTRICTIONS ON THE RIGHT TO PURSUE SELF-EMPLOYED ACTIVITIES 
Introduction 


The right to pursue self-employed activities in another Member State 
by way of either establishment or the provision of services is now 
guaranteed by Articles 52 and 60 of the Treaty, respectively, and can be 


C6 As with 


earoneced., af Necessary, DY direct reliance om these provisions. 
Pie iene to employment, this right is also articulated in more detail by 


the secondary legislation and, in this case, by the general programmes as 


well. The Court of Justice has recognized the relevance of the general 


programmes | but Mas somewhat cavalilerly rejected the directives taav 


liberalize self-employed activities as superfluous in view of the direct 


Ce 


epplicability of the iene This; attitude 1S Open to ritrcism, OE 
Ee Ciréctives in question provide concrete examples of invalid national 
beserictions and will be referred to in this study Tor that reason. Some 
ef the harmonising directives, which the Court has accepted as Pelee 
SGesclsO Pertinent, as they contain provisions that relate to tne liberal 
isation of self-employed activities. 

hake Regulation 1612/68, Title LILI of the general programmes proceeds 
from a general prohibition on measures that restrict the right of self- 
employed persons to pursue their MAT hood to Specific examples of such 


; figs 
measures. | © The directives, by incorporating Title I11, ~ adopt both the 


general and specific prohibitions as well as singling out for elimination 
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particular objectionable practices in effect im the various Member feaiae 


It is also possible to draw on Regulation 1612/68 for additional examples 
@f Febstacles to thespursuit ior self-employed activities. “For instance, «a 
Festriction on the dissemination of opportunities Por prot ess ronals té 
national newspapers would constitute such an poe eae All these restric-— 
tions: Fall invomtheisame three “categories discussed earlier and are pro= 
hibited whether they take the form of discrimination in law or in paceee 
Different considerations apply to providers of services because of 
cne wremporary Mavure, of their activities and the shory notice av when 


tney are Orven wndervaken. ~The special problems of these persons will be 


discussed separately. 


Dieecry Frobibation or the ykighe 


Discrimination in law. Direct prohibitions on the pursuit of any self- 
enployed activity by nmon-—nationals are proscribed by Titie Lil of the 
eeneral programmes both as a general Seumiccuale. and epeciricaiiy. tia 
aadipron the directives prohibit particular national feacuses, such as 
phe requirement of French nationality for the post of mandataire et 
approvisionneur at Les Halles in Pa S and tie Meed for Ttalian wationaiicy 
in the case of professional ee Directive 63/6007 on the film 
mocwsticy, Which 1Ss0one of the few directives not to imcorporave Title Iii; 
Peohibits restrictions on the importation and distribution Of non-national 


Films, °2 


which represent, in effect, a direct prefwbitiom on the rignv of 
non=-nationals to provide services in other Member States in the form of 
Cinematic entertainment. 


Examples of unsuccessful attempts to bar non-nationals from a 


Particular activity abound in the case law of the Court cf Justice and of 
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the: national courts. “In Reyners (2/74), for example, the Court of Justice 
held that a Belgian law prohibiting a qualified Dutchman from being admitted 
to the Belgian bar was invalid, while in both Walrave and Koch (36/74), and 
Dona (13/76) it disallowed a regulation of a private sporting association 
that required athletes bo Naveha particular Esk .Cxanationality..’ in Haug 
(uiaoK.) the Comptroller of the Patent Office ruled that a German citizen 


nae Athe right wor becomera patent agent in’ the United Kingdom. 


Discrimination in fact. Where a private individual or company is not 
allowed to engage in an activity im a Member State, the prohibition will 
invariably apply with equal force to nationals and non-nationals alike. If 
a German company cannot set up a private postal service in the Federal 
Pepublic, there is no discrimination involved in applying the Same restriction 
to-an English company; Névertheless, discrimination in fact was alleged in 
Ameyde (90/76) by a Dutch insurance claims adjuster who was formerly used 
by the foreign insurance companies that covered foreign motorists travelling 
iMecaly. Ns a result, of a reorganization of the [valman insurance industry, 
coverage of foreign motorists was henceforth permitted for insurance companies 
based in Ltaly, none of which used independent adjusters. The plaintiff 
Piercupon lost all his business in Italy and claimed that this was a conse- 
Meence Or the hew italian law. The Court of Justice accepted That the re- 
eeeanizacion was’ indirectly responsible for the plaintafrf mov Deine able tc 
Provide services in Italy any longer but rejected the charge of discrimination 
ieiact, pointing out that it was the decisiom of the Pvalian-based insurance 
companies not to use independent adjusters rather than the reorganization 
es such that was the direct cause of the plaintiff's enone | 
Nae supstiiuvion of the criterion of nabionalivy by thay of residence 


will not normally have any prejudicial affect on non-nationals wishing to 
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set up a primary establishment in another Member State, as they will 
invariably Takewupsresidence there in order to do so.) It "will, however; 
disadvantage non-nationals who wish to remain in one Member State while 
setting up a secondary establishment elsewhere in the Community or who pro- 
vide services in vanother Member state. In the case of secondary establish-= 
menletnere Canvrarely if ever be a good reason for basing the right to set 
oe Upron the physical presence of “the entrepencur in the host state, but 
Une situation with respect vo providers of services is more complex. In 
van Binsbergen (33/74) the Dutch government sought to justify the require- 
mene of residence for persons wishing to provide legal representation be- 
tore Duven so0ctal servicetcourtsion the ground’ that nen-resident, providers, 
having no establishment within the Kingdom, were not otherwise susceptible 
See control by the nataoral authorities. “The Court of Justice was. prepared 
eemaccept that the Peer ieen eat Of residence for providers could be Husiit ied 
in this way but only where the activity in question was subject to profes- 


84 


sional rules in the host state Such was mot the vcase in vam Binsberzen 


(33/74), and the Dutch law was held to be incompatible with the eee 
iieaelatver decision, Coenen (39/75), which concerned the application of the 
Gclwerion Of eresidence torelisibility for registration as an insurance 
broker, the Court adopted a more negative attitude towards the restriction. 
NOving that the requirement of residence has the practical effect of pre- 
Venving’ non—nationals from providing services in another Member State, it 
declared that the Member State applying the requirement must show not only 
Smobjective justification for it but also the umavailability of less 
stringent measures that would ensure compliance with national Fulese 


Otherwise, in the Court's view, the requirement of residence for providers 


would represent a disproportionate interference with personal mobility. 
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The Dutch court, to which, the matter was referred back, took the Court of 
Justice at its word and held that the requirement of residence was indeed 
disproportionate considering that the non-resident provider had an office 
in tne Netherlands, at which his books and documents could be ieseeren” tl 
Enisconclusiom, it should bésnoted that Directive 77/249 on the facitatation 
of the provision of services by lawyers expressly forbids the requirement 
ele Pence cence This;is theypreterablle approach, but, unfortunately, the 


dimectave Stands alone in this regard . 


bessures Equavalent to a Direct Prohibition 


Discrimination in law. Warious national measures that make it as 
impossible for a non-national to take up a self-employed activity as a 
gdirece prohibution aresalso proscribed by»Title Ill of the general pro- 
grammes. Some of these equivalent measures are common to establishment 
and services; others are not. 

MMOne seheimeasures shay anrect both ~svablishmeny and services are 
"provisions and practices which, in respect of foreign nationals [non- 
nationals] only, exclude...the power to exercise rights...where the profes- 
etonal or trade activities Of the) person concerned necessarily involve the 
exercrse Of such poueuee 4 Examples,of rights thal cannot be denied vo 
hen=nationals are contractual capacity, ?° participation in state contracts, ”! 
obtaining licences and aie iene a aCqUIUsUT LON andmusercr jwersonadk, 
Realiand intellectual property, ?> access bo “credit: and state aids," and 
legal standing before the Sere” Tithe Did of the General Programme ion 
P-cablishment also includes the right to join a trade or professional 
Beagat ion, 7 but this provision is omitted in the General Programme on 


Peuvmices,. This. is strange, as it is just as essential for a provider of 
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services to be able to join an organization of which membership is necessary 
an order. toy pursueran activity in’ the: host state: The omission may be due 
EOL a belier that the.obligation to join Such organizations should be removed 
altogether for non-national providers or that membership should be granted 


cay 


automatically. This Ws andeed the approach thatuis) adopted in seme 


directives, 7° but 1b is by no means universal. 79 


Any resulting ambiguity 

in the position of non-national providers is resolved, however, by an 
express provision in the directives that do not contain special arrangements 
for providers according them the same right of membership in professional 
and trade organizations as neionaig! oince the Treaty is now directly 
SIrecvive,, this right, flows as well from Articles 52 and 60 for all non 
national self-employed persons. 

Some specific national provisions that deny non-nationals the power 
Pemexercc se essential rights are =singled cur for elimination by ene direc— 
eee In Directive 64/428, for example, a United Kingdom and an Italian 
law limiting the issue of licences for oil and natural gas exploration and 
Ee OlLOmuavion, respec lively, TO nationals are cece eas = Directive 
O97 S2-0n Mining, quarrying, prospecting and drilling and Directive 66/162 
Oaepudlic Utility undertakings both réquire the abolition of national rules 
and practices that prevent non-nationals from being granted licences or 
authorisations to engage in the activities that they liberalize. |°° 

Other measures having equivalent effect apply exclusively to either 
establishment or services. Thus, a prohibition on the movement of an 
item to be supplied or of equipment to be used in the course of providing 
services will affect only the provider, as will prohibitions on the transfer 


of funds needed to perform or pay for services or on nationals of the host 


State using the services of a non-national. Conversely, a prohibition on 


7 


a ee 


20 al qemneionty ee “i gotasuanne cud ation we = sd a3 een! 

, ~*~ os t ie 4bric 
WR THE ant T. eae ined oy) at e272 C2298 an sive iat : 2" ™ rio Ct 
| i) sled 8 


ems! 
nd 7 7 rr 
pete Nid=sedi) TeaZ: tA .< IBUEVO'IG [anol ten-fOf” sor noc = 


. We ser tte 7 
t ‘ie ed 


‘ — oo Tr 
besashe el) Jandy GravAQge ons comin all 2iAdT is>i- 


as 
a gate | =aeag- an wet 3f£ 706 2 avi: sent a 


} 


tee UAB RAO Japa idat’ wi aabteqilde eas 3h 


Af 7 

t “J idannen “I nad ‘i. 

' wod .feavinese’ 2i gine vey, «8o- 1mA~00 | 
’ _, es 
: sino Sais, egultoeatt a0f AL aOhervelg Beem) 
anthids ; a, 
shading Ol Ine. 5, Sine wis Sma ic —_ wher a - 
a “« ig = an Sis 
0 \e E 65 tT Sti: acivac 7 ~~ LOU ie ae epoliasinsaioG sbeti ; A 
we tian 2 sunt iz govigosTs 

) er shi sresAuhoy?r ifaw § i start. al sie 
vor be yotqua—tisr’ ks 
<red ~ptit : ad? anc eins ~siven oftissde emt 
Gi 
= 
atts ce Wea Lz == vein Les iNsees sof: +> 


; c ‘a ok = 4 
JZ qulith Ea eli. Bi eetamie es) 32 a.4e0 svraoawd at A 2 
t ; ig ivgan bne itn hot eerhdot? in 6lnef saz eoks tet 


- — aa : 
how. . 14 Biehihan of , lov dosqee? gnOries oly 
* - , > —_ 7 
“i ~ ns) cau 
can?) id sntaaiw Bre poy sezees4 pH YTiEve Bale eey oe) 
| er PevT ay 
in ante came srt te’ Tea ow tye snebny ysrtid! shccUm 
os 


a _ « 7 
es j pgcre gow, Stanpe tga. PnIveNG gets £99 
j La _ 


} AZ 225 ir File 
e-(4 aol, Posy Tere ess pv i3ae 5 fis saenre O9726 


Lexa, ye ae egies jua/Svidpe sal vader 7 a 
pa 


; a ue =a, oi a Saude ivi’ adateh iia inci 


“nn 2) SOtiies 1S i ee — ‘shamAape 4° ba tend Ingo 
LOA Ae (ini as elope | Haas re in 14 4 i quae son oi 


7 _ : ~~ 7 pe _ is Coen 
yt, ; lore (an pes AG ie A a ee sah dias) A 


: ie foe bi 


_ 
y= 4 —" is 
- a J =» | Gor Vepy je. 7 ai » eS 
nierineten tee) es 


a 


_ 


_ 


a We 


non-nationals becoming members of companies and firms or holding positions 
of responsibility within them will prejudice only those persons who wish to 
set Up Or Join such undertakings in the host state. Accordingly, this last 
practice is proscribed in Title III of the General Programme on establish- 


1 : 
ment, pe while all the others are required to be abolished by the General 


, OD 
Programme On services. 


Discrimination in fact. It is clearly impossible for a Member State 
tO apply on a general basis prohibitions on the exercise of rights that are 
essential for carrying on a certain activity, for otherwise there would be 
Hepre DOI MO permELcinge Les pursuit an the first place. Lb ts simulariy 
difficult to envisage how any of the other equivalent measures could be 
used against nationals as well as non-nationals as long as the activity to 
Woeh they relate isjlegal. Thus, the only possibility for a non-discriminavory 
application of these measures would be the criterion of residence, but the 
WeeeOu sunls cricerion welnard to justary. [vt can, however, “be done, in: tue 
case of non-resident providers on the basis of the need to ensure compliance 
minh mational rules governing the pursuit of an activity. '°% ines Coenen 
(39/75) a non-resident provider of insurance services was denied the regis- 
tration necessary to do business in the Netherlands, and the Court of 
Justice accepted that such a denial would be compatible with Community law 
if no less stringent means of enforcing national rules were available, | 
buy the criterion of residence can never be applied to prevent the transfer 
of funds necessary to pay for services rendered, as Directive 63/340 prohibits 
any restrictions on such peneeere, 
Community formalities and national formal prerequisites that take 


Pimeto fulfil as well as all national substantive prerequisites can represent 


for the non-national provider of services additional measures equivalent to 


~ 


euch ttecy wxihien 

ad 1eiW GW arcerieg, Gabe 
ee 
_qat ibtee, Gol ane aaa 

crane) att qh kena i lode Sal ROSH ie atmade aoe LEE aE 


*f 
eisj& wedi e/ apd ideale y Sota v1 at aet HES pL Jan 
an cod eitala- Ae Ode easly Wo oor dine cians isiskep 6 f 


Lar 
4942 oalbwisnan wat ‘prigits mes72> & He Gy ry ee fat 


7 


De ne a 
efjnfe ei JT gS 6le jchiA gk n° Jéue po o2t ends tere ~ 24 oq 3 
‘ : “4 
teal Lay Lats Pe mai? a3 .')o- et wo ma a uae ’ 
- = 
¢ alt #& anod SB Rie iebgareae «e [isv on elsntlian eate 
7 a 


es e (at (fd/tagag ain s Stil) ml mit < jesel at — ‘ 


7 poonperesie Pingaretig ‘Shi Si (tm sotueBse Sead) Yo 


sniv bo 2 j2v660r AgGbs s)he) « VesSly, OF lat at noliss ive Si 
a : : 
ig | ais ba Stpas 3) i oes 14 Inabsaet-n0n to" 
7h |S e nu - i ib _ ravi’ { ( Lanok in 
125% 2 (Ses, as pe Iidhiwg ee apinwves BSivt 3 sa 
» 0a a ates bal edeitete wivibeghate Dm wehswoig joehiies-an) » tet 

a 

Sue Bs Shay y Bit, [id Saas sued oo us omiaienel 

n ve a 

Le F vaegee : rayeoad hla fesse & foie send baaqeoae! #2 


iad nay @sfus [rte eato wie ic anes ‘neaninie Beas. 


. 
¥ 


: P = : 7 
*~ i &! “9 eS 2 haied igo wnespies) tO ot S715; 
7 _ 


2 a 
Pa wi it) i Lig raniren Paes iter ao} eq oF wa snes 


ed 


i 


eee otal Ao a 
“fa° 2292 per ieienaiaa Lit 
TREE RE 38 iaayesess with Pp 


divi ate hee pean ue, a ‘ 
«nt eee 


fae) 


a direct) pronabation, if he has to pursue’ an activity at short notice and 
within definite time restraints. A British surgeon, for example, who is 
ealed upon) to performra <ritical operation in France but who has. to wait 
a few days or weeks to be accepted by the French medical association and 
to have his qualifications recognized by the French authorities, will have 
vor decline. the request for his services. Clearly special arrangements 
nust, De made an such cases, and these will be discussed im the following 


Section On prerequisites. 


ihe subjection of the Right to the Fulfilment of Prerequisites 


and proforma membership in professional and trade associations). The 
amposition by a Member State of formal prerequisites on the exercise of a 
cecil —-employed activity that) apply exclusively to non-nationals is: the 


earena epee ie” 


suoyect Or a general | DrOhibi lien Gms iiv lew lini sortie 
eeneral programmes... The directives’ adopt Title Tia y as well as enumerating 
particular instances of discriminatory practices in the Member States that 
must be eliminated. France, for example, required non-nationals to obtain 
Peopecial permit’ = carve d'identité d'étranger commercant - in order to do 
DUSiness within its territory, | '* while in Denmark non-nationals were not 
allowed to acquire real property - a measure capable of equivalent effect 

fe-a direct prohibition — without ean authorisation Trom the Ministry of 
Justice.''3 Sometimes a particular activity had its own requirements. An 
iievance is ‘he trade in carrier pigeons in Italy, which could be carried 


spa: 114 
On by non-nationals only by special permission. fie Senese var ious 


115 
permits and authorisations were abolished pursuant to the directives, 


Pewmane tie absence of avdirective, by the Treavy itself when it became 


directly effective. 


is sAson POE. a8, 


St cil? SEs ee int 


je. of seat Sle anti tasiziw Ba 


cus no sieloonas ti apa it noe: aa al. & 


jay LIEW 9 BSE NaReue ee eed Paquuasoes asotinctt? 


7A9ne@hanie letooge ieee ermitahdbedl aly ia% seoupet.s 


let oad at Giverrel at int seetit ime »aaneD apue ars 


(2. ees 
id ; ena te ' 2 


aa3 cehgoel i leas #2 a3 Jegis. wd? 30, H9sFD 9S ict 


= 


7 


(4 sue atssnia ia oe psu apne facil ~ peilatup 


aS. 
val GSES dhesnn a tengbied nai at gidersdmaa mr ms: 
aiel les 
ye Ale cop’ wae ia) pendra Tomici WO afasé xodneM a Yo Te iL: A 
: aN, . 
Lennon Co QLaVtSUISKS. Ye qe weal Us ivisas. bsyota 


iLis BL32% side Ss pei bird ¥: ' «Phonon ben ot otpneg £ 4d 
vag - 


zp’ 1 Faw Be hates, ellie sacté gay eoeilh ait _ 2SURB BOTA ae 


ye! eA? Nl @eutsea? Tose miusefh Jo esonadenk, 4 wots ii 


a = vs 
not annien howe veie4 S)Ghae soa nett pe senimits. : 


y= insides voadeidbey cde 22582 - d£nrt98q tg 9) 
wih, Wiis wry wcervied adi ngddiw con. 


¥* 
op - tan As 
S 


an 


i - 
hae ieee ¢ .~ yissoemg tees stipes mee 


LS 


7 > ah eit: east Lea ene tue - nolsletiong. uo 


aif, 
ion ry 
(i .2etSie ay wis A en rele Gea ting, © isntteaae of «83, 


=f — 

celine 110 eManed ae yePhiey 6! soe stiyehoage 
= 1". ‘ ieee th = ile : uel eat : BG ian 6 
: 7 

Pe) , s] AAS rm : ~@ayeyeg 


oe 
qorey i jefy “Yagsl Se ae 
S 7 


214 


Companies as well as individuals benefit from the liberalisation of 
self-employed sores and certain early directives emphasize in their 
preamble that this means that "no company or firm may be required, in order 
DOMObtain the, penefit=oiisuch measures [of liberalisation], to fulfill any 
conditions and in particular no company or firm may be required to obtain 
eny special sauthorisationenot required of a domestic company or firm wishing 
toOupursue a particular economic ert ae Ue The issue raised by this 
wording is whether it gives a right to automatic corporate recognition in 
they host gone) The argument in favour of such a view supposes that the 
formalities involved in recognition constitute the "special authorisation 
Bote reduired of sa domestic company." | 1t is suggested that This supposition 
iS-erroneous.. The authorisation and conditions’ referred to in» the preambles 
haye to do solely with restrictions on the right of a company or firm to 
eavage ina Certain activity; they have no more to do with corporate recoz— 
fELon toanechesincorporablon.f Tithe Dil sinto ithe direcbives afireces the 
ripnys Of individuals to entry and residence: Corporate recognition sand 
the rights of entry and residence are governed by a separate set of rules 
quite distinct from those that regulate the right to pursue a livelihood. 
All that the wording of the preambles serves to emphasise is that companies 
must also be exempt from discriminatory prerequisites, including formal 
Oies, on this Latter right. 

The two exceptions to the rule against discriminatory formal pre- 
requisites are national formalities that accompany the right of mon-nationals 
to pursue business activities without making its exercise dependent upon 
their acuity 2 and formalities that arise from the operation of 
Bommunity law. The latter formalities concern proof by a non-national that 


ne dis entitled to the protection of the Treaty and the operation of national 
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rules that derive from a Community scheme of harmonisation. |2° Direcriye 
(57202, tor exemple, specitically allows a host! state to verify that a/non- 
Hational provider or medical’ services has an established practice in another 
Member State and is providing bona fide services within its territory; |< 

HL Talso sets Out a mechanism to be adopted by the Member States) that. wild 
enable non-national doctors to prove more easily to’ the authorities of the 
host state that they possess the necessary good character and physical 

and mental hee aes |e Such Community formalities, however, can become an 
ebetacle Co free movement if they take an inordinately long time to complete, 
and it is somewhat surprising that this matter has not been more widely 
regulated by Community secondary legislation. AS it is, only the health 

core Girectives On mutual recognition of qualifications Lay down any Gime 
mime ror the completion of these tormalities, but even here the time lami 
Olecaree months applies only to proof of good character and physical and 


a3) aie 


mental health by non-nationals wishing to establish themselves. | 
suggested that this time limit should apply to all Community formalities 
eelaving to Seaplane, whether they regulate the enjoyment of a 

treaty right or are part of a Community harmonisation scheme. Otherwise 
measures that exist to facilitate the exercise of the right to pursue a 


ed bi 2) 
livelihood can become a means whereby a Member State could frustrate it. 


Formal prerequisites - discrimination in fact. The imposition of 
formal prerequisites on the exercise of a self-employed activity that apply 
irrespective of nationality will not normally be discriminatory, at least 
with respect to esp anershiente <- if, im order vo “engage in) their respecuive 
activities, a German insurance agent must obtain a permit from his national 


authorities or a French doctor must join the French medical association, a 


non-national can legitimately be expected to do the same. There will, 
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however, usually be discrimination in fact where compliance with such 
requirements| is based on foreign residence prior to taking up the activity 
Of whilst engaring ania, fortis idifiicullt: to justify the usesor this 
eriterion. | 7! Moreover, where the granting of a permit or enrolment in a 
professional organisation are discretionary or entail costs or delay, there 
will be discrimination’ ins law af the host state either exercises its 
discretion to deny an equal opportunity to non-nationals or subjects them 


bon 2reateres costs or delay. 


Formal prerequisites and the non-national provider. A non-national 


provider of Services may have to perform his Services at very short notice 
or forgo the opportunity to do so, as in the example given earlier of the 
British surgeon wishing to perform an operation in France. As a result any 
LOLmMaly prerequisite thay takes tame tO meet can Operate as a measure 
equivalent to a direct prohibition, whether it applies irrespective of 
hataoenality or not. 

The secondary legislation of the Council offers no comprehensive 
solution to this problem, and on most occasions the non-national provider 
is treated in the same way as a person wishing to establish himself in 
another Member State. With respect to Community formalities, only the health 
Care directives take cognizance of the difficulties that a provider may 
ejcounter by allowing him, in cases of urgency, to file the declaravion 
that he is providing services in the host state subsequent to their pro- 
vision, '°° and by exempting him from the obligation to prove good character 
and Heedsa ee But. there is no Simidar concession as regards proof of 
Qualifications and of establishment in another Member State, which can 


130 
also be required by the host state before the services may be provided. 
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The situation with regard to national formal prerequisites that apply irrespective 


2 y 


Or Mavionalisy is buea Tittle better. This time the health care directives 


do offer a comprehensive solution for the activities they regulate by 


exempting the provider from the need to obtain any authorisation, |>' and by 


either dispensing him from membership of the host state's professional 
organisation or providing for automatic membership that "does not delay or 


ni¢ Directive 77/249 


in any way complicate the provision of services... 
om che provision of legal. services vand Directive 65/1 “on the provision of 
agricultural services also exempt the provider from membership of the 

Gespective professional or trade association, although the exemption only 
waste mor mimety days Laeihe latter case! Mimehe OLNersaI Lect ivesmtreay 


providers on an equal footing with non-nationals who establish themselves 


in another Member State.~ Directive 71/18, for example, accords all non- 


Gevronal seli—emplovyed persons the right tomo thesnost states —pretessional 


or trade association "under the same conditions and with the same rights 
and obligations Ba ence ee which may helo buy yvesin wehe prov rder 
hae stOuWwalt a month or vso™in order to be-~accepted asa member. 

The Unsatishactory Stave of the secondary legislation means thay the 
fol-malvonal provider will “have to turn to the Treaty iand the Court. or 
Mevice for reller., “In thé casevor Community formalitues*that regulace 
peeess to rights accorded «directly by the Treaty, suchas proof of ian 


establishment in another Member See, ee the Court has eonsistently taken 


: ; ] 

the view that they must not prejudice the exercise of these rights. = 
MPpLyine this JUdiGial attitude to the right to provide services, 10 means 
(Meee where it 1S not possible for a provider to complete the formalities 


Prior to the provision of the services, he must be allowed to do so after- 


wards. In other words, if a Member State wishes to make sure that only 
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persons coming within the scope of the Treaty enjoy its protection, it must 
SO operate the necessary formalities that they do not delay or obstruct the 
provision, of iservices by mon-nationals; otherwise, it will have’ to pelly on 
eontrol after theifact. Where the health ‘care directives provide in any case 
Por suCchMCOnLrolmaiter whe fact! this provision will presumably always 
govern, as it is the most advantageous to the non-national provider. 

The same approach cannot, however, be applied to national formalities 
that arise from the adoption by a Member State of a Community harmonising 
scheme, for the rights created by such schemes derive from the legislation 
Ore cae. Council and not from the jeer. Consequently, a non-national 
can only avail himself of the mechanisms provided by Community harmonising 
legislation by submitting to the formalities that they entail, even where 
this causes a fatal delay. For example, a non-national provider wishing to 
avail himself of the’directives on mutual recognition of qualifications 
mist follow the procedure for having his domestic diploma evaluated and 


SS) 


eventually accepted; | he cannot by-pass the rules by appealing vo tne 


imeaty was’ the’ Treaty does not give him a right to recognition of his 

domestic qualifications except in the event of recognized eqtivalences. 
Nevertheless, there must be some room for judicial control of such formalities 
as, Otherwise, they can easily lead to abuse. It is suggested, therefore, 
that the harmonising legislation could well be construed by the Court as 
implicitly requiring the national formalities that derive from it to be 
completed without undue deraye 8 This will not always be sSuUrricrenat for 
mon-national provider, but it is difficult to see how the Court could go 
further. 


The Court's attitude towards the application to non-national providers 


of national formal prerequisites that apply irrespective of nationality is 
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much clearer. Because these requirements can often prevent the provision 
ofyservices “due ito thesdelay involved in complying with them, the Court has 
stated that they should not, as a general rule, be applied to non-national 
providers established in another Member state. | 12 FOr, as! in vali cases 

where general laws place non-nationals at a disadvantage, there will be 
@iscrimination in fact unless the) laws' can be objectively justified. in this 
Particular situation however, the Court not only obliges the host state to 
show an objective justification but also requires that it demonstrate that 
Ene public interest served by the formal prerequisites iS not already safe-— 
euerded by Similar prerequisites in force in the provider's home state: 

Freedom to provide Services is.one of the fundamental principles 

OF the Treavy and may be restricted only by provisions which are 

justified by the general good and which are imposed on all persons 

or undertakings operating in the said State in so far as that 

interest 1S not safeguarded by the provisions to which the pro- 

Vider vot SErvices 1s Subject In the Member State of his establish— 

ment. 14. 

MAUS. iin ee nOSt stave: cannot show thar the control that. a permiG-or 
other authorisation or membership in a trade or professional organisation 
ehawles it. to exercise over 4 particular activity is necessary to provece 
the public welfare, it cannot require a non-national provider to comply with 
tie formality. Nor can it require this, if the non-national provider ts so 
controlled in his home state by virtue of similar formal prerequisites. 
ine-only alternative for the host state, which is provided for in some of 


a is to remove the discriminatory element from 


the health care directives, | 
its formal prerequisites by enabling them to be fulfilled by non-national 
providers without delay. 


Finally, and somewhat paradoxically, it should be noted that where a 


favional formal prerequisite can validly be applied to a provider, it is 
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possible to base its application on the criterion of residence as long as 
the host state can show that the prerequisite is necessary to ensure 
compliance with national Shier A Member State could, for example, 
require only a non-resident provider who is not regulated in his home state 


EOpovtaln aspermiteon therbasis that only the threat of its withdrawal 


easures thet the provider will not: disregard national rules. 


Substantive prerequisites - discrimination in law({permits subject to 


In addition to the general prohibition on discriminatory treatment of non- 
6 
nationals, |" Title LIIA of the general programmes forbids the application 


tO non-nationals alone of certain specific substantive prerequisites, namely 


7 
( 


ENewIMpOsLUIOn TOL condie1onsson The granting Of permits or authorisations, | 
prior residence in the host state and possession of its gualifications, | 
and the lodging of a security or a epee ele ihesdivectsves contain 
supplementary prohibitions on particular national practices. Directive 
64/225 on reinsurance and retrocession, for example, prohibits the use by 
the German Minister of Economic Affairs of his discretionary power under 
the German Versicherungsaufsichtsgesetz to impose special conditions on the 
licensing of non-national i suteron 24 while Directives 64/428 on mining and 
Quarrying, 69/82 on prospecting and drilling and 66/162 on public utility 
undertakings all proscribe the imposition of similar discriminatory con- 
Gepions on the licensing of the activities that they Hear oes | Directives 
feye3S and 79/267 on direct insurance forbid the requirement ef a deposit 
ee 


eresecurity. The directives that contain harmonising cules for 


enabling non-nationals to prove good repute, sound financial status or 
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physical and mental health, the posséssion of which attributes constitutes 
anovher substantive prerequisite, ‘all make it clear” that this’ proof can only 
be demanded when it. is also required of nationals. !?° Although no mention 

is made in either the general programmes or the directives of the discrimina- 
“Ory application of “the prerequisite of linguistic competence, Gt would 
Similarly infringe the general principle that substantive prerequisites can- 
not be required only of non-nationals to demand that non-nationals alone 
demonstrate such Pompe ences oe As with the formal prerequisites, companies 
avomiirms also Denel2at trom these pronibitions against Gdiscriminatron in 


5 
Ene oe 


Substantive prerequisites - ea on an fact. Unlike the situation 
with formal prerequisites, the imposition of substantive prerequisites 
Herespective of Nationality will more often tham not disadvantage not just 
providers but all non-national self-employed persons, as they require them 
to have done something that is more easily done by fepionate 2 A national 
is more likely to’ be able to demonstrate prior residence in his @nome Stave, 
and he will usually have acquired his qualifications and taken any profes- 
Sional or trade examinations there as well. He will invariably be competent 
inehis own language. “It is -also probable that his greater familiarity with 
the business environment of his own country will enable him more readily to 
meet any conditions that are placed on the granting of permits or authori- 
Sations. Such substantive prerequisites will therefore have to be objectively 
Justified if they are to apply to non-nationals too. On the other hand, 
the possession of personal attributes, such as good repute, sound financial 
Status and physical and mental health, and the lodging of a security or a 


deposit are not prerequisites that will normally put the non-national at a 


disadvantage, at least in the case of establishment; he should be just as 
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able as a national to meet them. They will only become discriminatory in 

hace. tt etheyrare Dased fon the unjustified use of the critericonmor eee con 
The question of the objective justification for the requirement that 

a non-national possess the qualifications of the host state has already been 

Peteseds It was pointed out that this prerequisite is normally justified 

on the basis of the need to maintain standards and protect the public wel- 

Pere,sOuu that, wheresa Member State has recognised thetqualifications 

awarded by “another Member state as equivalent to its own, this justification 

momvOneecr obtains. ouch was “thercase inteboth Thierfry (71/76) sand Patrick 

(11/77), where the Court of Justice upheld the right of a Belgian lawyer and 

a British architect, whose qualifications had been recognised by the Uni- 


versity of yg! and =the French e0vernment respectively; to practiceun 


iene [hesCourt characvertsed the prerequisite vel Mrench qualifications 
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France. 
BnGeratiercircumstances as “an unjustified restriction on that freedom” 
and stated as a general principle that: 

...a national of...a Member State who holds a qualification 

recognized by the competent authorities of the Member State of 

establishment as equivalent to the certificate issued and 

required in that State enjoys the right to be admitted to the 

profession. ..and to practice it under the same conditions as 

nationals of the Member State of establishment without being 

required to satisfy any additional conditions. !6¢ 

This same principle should also be applicable to examinations that 
must be passed in order to become a member of a professional or trade 
Organisation, but there is no instance of the Court of Justice applying it 
in this way. The directives certainly do not envisage any recognition of 
Similar examinations taken in the non-national's home state and, except 

2) 


162 
for some indulgence shown towards providers, generally expect non-nationals 


to submit to the same conditions of membership as nationals. Neverthe- 
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theless, if a non-national can demonstrate that his domestic professional 
or trade examinations have been recognized as equivalent to those of the 
host state, it is suggested that he should be able to rely on the Court's 
pronouncements im Thiefiry (71/76) and Patrick. (11/77) in order to claim an 
exemption from taking the latter. 

The principle of recognised equivalence does not, however, appear to 
be relevant to the question of conditions that are imposed on the granting 
ef Licences: and authorisations, at least with respect to establishment, for 
these conditions are not concerned with proof of a certain level of competence 
but with ensuring that an activity is carried on in a certain way. Conse- 
quently, there is no reason for dispensing a non-national established in one 
Member State from complying with the conditions merely because he was subject 
Poesinilar condi viens Ina Previous host State, or because his primary 
Ssreolashnment ts so subject. “On the other hand, if a non-national nas 
elready met the conditions in question im another Member State, he will 
mormally have no more difficulty than nationals in meeting Chis particular 
SUbStanuive prerequisite, so that the discriminatory element is eliminaved 
eidswith it the meed for an objective justification. 

There remain the prerequisites of prior residence and competence in 
bie language of thethost state, The first of these ts difficult to [ustiry 
eadeis specifically prohibited for some activities by the iivecvives) 2 
The second would seem to be perfectly acceptable where the nature of a non- 
national's activity entails regular communication with nationals of the 
host state. This is the approach adopted by Regulation 1612/68 with respect 


ae and a similar approach would seem to be in-order for selr— 


to employees, | 
employed persons. However, the waters are muddied somewhat by a provision 


common to all the health care directives that places the responsibility 


1G 


een ee 


( Gssggs Tevawad @pol ngobanoaret sips feceaanond to & 
iduong sh? ne teeta Se eam anResanne> vo sobsesmp meld, ol 


qniMmrtiessea G3 ce ema anaat 3 seensaee oss Dos 
. 


25a Bp Bosh ee Poitponhe Jon sta mnok 


siamo “te loved Wisese 
= Me nyee ts: P , BOOSTER, Ab wiv & saad annie 
arr ttesre (soci fenseene inaeast co) "wey on etieten? 
a 1 gens 660 Vista sndaa Ah ee eis 142 yc eIEMoS mery Ts 8 $a 


fla 


ko sqweasil een adese Payton &. 4 enotsonen, 


wohl Th VORas genic SQioti .faeidvee® oe el< 138 


le 


ete? (Snel WSJ One ns Wale Saat “/ soo/3lineo add . 


: 7 
«2 &y 3) rhe er eeTanetzes ee yee PVub sior on sven 


+ — a ¢ 
pee ge slic uprim et 


at 
wile sree & wlnees ond. ch 


a ae 
' 
Han is = bab 5, Sabah 34 eens ods ainawt 
ad iat - 
tic aes 1? Gate Sead sds 30 Sf 


Ee? 2 alert gay sme Pan” bes tdidor el 
on) -qellthy Ms le) Ge ame tise of ot meas DI 
e liq uGl zeae Seta 6f ls lns vi ivicaese 

al onay wt Guggote Saaripgs siz ef olnT. 
ath? 7a ie jueros spfimia & DnB aay 
Woks Se - est ee: ovewo .ehoe 


AG) Gees sh 


. 


224 


for language ccompetenceton the host state: |>! 


Member States shall see to it that, where appropriate, the persons 
concerned acquire, in their own interest and in that of their 
patients, the linguistic knowledge necessary for the exercise of 

their profession in the host Member State. 

This provision clearly implies that linguistic competence is mot an 
acceptable prerequisite for self-employed non-nationals even where it is 
required irrespective of nationality. And, considering the sensitive area 
Weel waecr these directives are concerned, one could conclude that this is 
the general view or the Council towards this particular prerequisite. his 
apparent discrepancy in the Council's attitude towards employed and self- 
employed non-nationals may well reflect a belief that the market place will 
Bouce selr—employed persons to acquire the necessary linguistic competence, 
wnereéas a paid employee, once hired, might have to be kept on despite his 
functional uselessness. However, it must be emphasised that it is not up 
Eo vne Council to interpret the rights of Member States under the Treaty and, 
although the Court of Justice may be loth to disallow secondary legislation 
that actually eliminates the prerequisite of linguistic comptetence, it 


could welll uphold the rient ef a host state to impose it in ovher areas. 


; : ae ; y : ' 168 
provider. Unlike formal prerequisites that apply irrespective of nationality, 


Substantive national prerequisites of general application will usually dis- 
advantage both providers and persons establishing themselves in another 

Member State. The only difference between the effect of these measures 

On the two groups of non-nationals arises from the delay involved in complying 
With them, which, because of the short notice at which services may have to 


be performed, can transform prerequisites into measures equivalent to a 
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direct prohibition. Moreover, the delay caused by the obligation to lodge 
a deposit or security and to prove good character and other personal 
attributes means that these prerequisites, which are not discriminatory in 
the case of eee aes nneney oe can nevertheless disadvantage non-national 
providers. 

The general’ principle adopted by the Court ™of Justice with respect 
Eo discriminavion vin fact is that the national measure that’ causes the prob— 
lem mayestand ar Utecan be objectively gustiriea,/° This. principle applies 
equally to non-national providers, for, where a measure is shown to be 
Mecessary to protect the public good, this protection will be needed as 
mich im they case of the’ temporary activities Of providers. as\ in’ that. of 
the permanent establishment of a non-national in the host aesao Nor 
does the Court distinguish between the various categories of restrictions. 
Whether a Beran measure of general application takes the form of a 
eireccepronibs Clon on thesnen=national’s rignt To pursue a livelinood or of 
a measure having an equivalent effect or merely constitutes a prerequisite 
to be met before the right can be exercised, it can always be objectively 
Peet iriedy! |= To) tavsmexvtent, therefore, there is no reason for exvending 
any special treatment to providers concerning compliance with substantive 
national prerequisites beyond requiring an objective justification for the 
Obligations to lodge a security or deposit and to prove personal attributes, 
waich, in the case of providers alone, are a potential source of discrimina- 
biom ta fact because of the delay involved. And, in so far as possession 
SP erie wnostestate's qualifications and linguistic competence are concerned, 
providers are indeed treated in the same way as other non-national self- 
employed peneonshuld 


Some relief has, however, been forthcoming for providers from the 


Meurt. of Justice on the basis of the principle of proportionality, by virtue 
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of which the Court has held that a national measure cannot stand, despite 

its objective justification, where the nature of the restriction placed on 
the right to provide services is excessive in relation to the publiic interest 
gmat 1t serves... The Court adopted’ this approach in two cases, van Wesemael 
(110/78) and Webb (279/80), dealing with the imposition of conditions on 

the granting of a licence to carry on the business of an employment agency 

as a service in the host state. In both instances the non-national agency 
hadvalready been obliged to meet certain conditions an ats state of establish— 
menuelA Order To Opvalm a Bicence to set up buUSINeSSs and was contesting the 
requirement that it go through the same process in the state where it was 
providing services. The Court took the view that this requirement could 

not be upheld where, despite the public interest served by the prerequisite, 
the non-national provider was already in possession of a licence “issued 
under conditions comparable to those required by the State in which the 
service is provided and [where] his activities are subject in the first 

State [i.e. that of establishment] to proper supervision covering all employ- 
ment agency activity whatever may be the member-State in which the service 


ae larorner words. i 1S a: disproportionate iavertierence Tih 


is provided. 
tie right to provide services when a restriction is placed om it in the 
name of a public interest that is already adequately safeguarded. As has 
been seen, the Court adopts a similar approach towards the validity of 
national formal prerequisites that apply irrespective of nationality to 
providers. |!? 
The final disposition of the Webb case (279/80) is interesting. The 
conditions that had to be met by the British agency wishing to provide 


manpower to the Dutch labour market were inspired by the Dutch government's 


concern for good industrial relations and respect for the interests of the 
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work=Torce.* in its submission to the’ Court of Justice thé Dutch authorities 
maintained that these were not the criteria that governed the granting of 
the licence in the United Kingdom and that, consequently, the prerequisite 
did not represent an unnecessary-duplication. While leaving the final 
decisionson the facts to the relevant Dutch court, the Court nevertheless 


indicated that the Dutch argument was well-founded. )'© 


ht. follows in particular that it is permissible for Member States, 
and amounts for them to a legitimate Choice of policy pursued in 
the public interest, to subject the provision of manpower within 
Eneirs borders toO« system of licensing in order to be able to 
refused censes where there wis reason to fear that such aeuivities 
may harm good relations on the labour market or that the interests 
of the workforce affected are not adequately safeguarded. In 

view of the differences between one Member State and another, on 
the one hand, and the diversity of the criteria which may be 
applied switin regard to the pursuLry, Of activities of thay nature 

on the other hand,-the Member State in which the services are to 
be supplied has unquestionably the right- to require possession 
OPvan licence onsthe same conditions as in the case of ibs own 
nationals. 


It would “seem ‘that the principle of proportionality “could also be 
eppiied to the obligations to ledge -a security or deposit and to prove good 
eiaracver, Sound financial status and other personal attributes, where the 
non-national provider has already met the prerequisite in his state of 
establishment. In the case of the security and deposit, there is surely 
mowneed for them if the state of establishment is prepared to hold them 
Deorfeit “on account Of misdoings in another Member State connected with the 
provision of Services’. As far as personal attributes are ‘concerned, such 
qualities are indivisible; if a person has proved that he possesses them 
in his state of establishment, there is no reason to believe that he will 
lose them by carrying out services in another state. However, neither the 


Court nor the secondary legislation have provided special arrangements with 
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Respect. to .SecUrities and deposits, and Only the health care directives on 
mutual recognition of qualifications exempt the non-national provider from 
having to prove good character and physical and mental eaten tao BUGS Tous 
does not mean that all is lost, as the Court has not ever ruled definitively 
Gm Tne mat ver. 

As has been mentioned above, the same rules are applied with respect 
to qualifications to providers and other non-nationals alike. This is a 
fogical approach, ror theremis: no room here for special treatment for 
providers on the basis of proportionality; the very premise for the host 
Svace Serequiremeny Of (1us sown qualifications is)thay the possible anterior 
quality of a non-national's domestic qualifications means that possession 
or whew latter does nov adequately. satefzuard the public interest. Thus; 
it iS Only in the case_of recognized equivalence that the prerequisite can- 
nov stand. “Nevertheless, those directives that exempt non-national providers 
PhO viesObligzarvion to: jornvarproressiomal vor trade assocration dor nov 
distinguish between membership as a formality and membership that is con- 
tingent upon the passing of an examination. | '® The clearvimplivcativon, 
therefore, is that the exemption also applies to the need to take and pass 
Ene-appropriiate professional or trade examination. This 1s surprising, as 
Such examinations fall into the same category as qualifications; either 
the non-national's domestic examinations are of an equivalent standard to 
EnOse required in the host state, in which case the exemption should apply 
also to persons establishing themselves, or they are not so equivalent, in 
Wiech case lc isedifiicult to see any basis for the exemprion for providers. 
It is, however, relatively easy to see the reason for the differentiation. 


Whereas as a person wishing to establish himself in another Member State 


will only be inconvenienced by having to re-take an examination, the 
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provider of services will be thwarted completely if the business opportunity 
passes before membership in the appropriate association is achieved. But 
to premise special treatment for providers on the fact that a prerequisite 
becomes for them a measure having equivalent effect to a direct prohibition 
ie .LO imply tab the validity Of anvobjective jJUStif ication for a national 
measure of general application varies according to the nature of the 
pestrictiion thatreitrentarls. wand while at is true that the ‘Court of Justice 
does, On occasion, establish a correlation between the seriousness of a 
Festerictron and the purpose Lv serves, |/9 it would seem inappropriate to 
apply different considerations to providers where the same public interest 
is at stake and there are no other means available to safeguard it. However, 
tps Unlikely thar the Court of Justice will rule such directives vo be 
witra vires the Treaty, as there are few instances of the Court opposing 
even an unjustified extension of the freedoms guaranteed by the Treaty. 
Finally, there is the question of residence. The substitution of this 
SQeLcCrLOM fOr Unau of Natwonalivy aS) mov generaliv acceptable, pul, In vac 
Case .Or providers, it Can. sometimes be justified by the need vo ensure 
compliance with national atikcease A host state could conceivably use this 
Meed as a basis for imposing additional conditions On the granting o1 a 
licence to non-resident providers or for requiring from them alone the 
lodging of A Security or a deposit, provided always that there is not 
Surricient Control exercised by their state of establishment. None of the 
other substantive prerequisites, on the other hand, can have much to do 
with the enforcement of national rules. For example, it would be difficult 
to sustain the argument that linguistic competence would incline the non- 
resident provider towards their observance. Nor can prior residence be 


Poiletiried €i1ther, So that this particular prerequisite will be as 
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anapplicable to providers aS it is to persons wishing to establish them-— 


selves. “In both cases an objective’ justification is possible but unlikely. 


Introduction. The first paragraph of Title IIIA of the general 
programmes requires the elimination of "La]ny measure which prohibits or 
benders natiogals of other Member States in their pursuit of an activity..." 
Among the measures that can hinder the right to pursue self-employed activity 
tieenother Member Statetis thew imposPtuion by thav state or “conditions that 
make it more difiricult for a non-national to exercise the right than a 
national. Such conditions normally only infringe the non-national's right 
romcqdvealmtreatment, but, where the difficulties for the non-national Vare 
Sveh chat ivsis, nor longer worth is whitle to pursue the actlyity in question, 
whe Pright to pursue oa livelihood itself is thwarted. 

There is a difference between measures that are equivalent to a direct 
prohibition on the non-national's right to pursue a livelihood and those 
that, although theoretically leaving the right intact, make its exercise a 
practical impossibility. “Por example, whereas the exciusion of non-national 
doctors from compulsory membership in a professional organisation will pre- 
vent them from practising in the host state, a similar exclusion from the 
social security register will have the more limited effect of making them 
dependent for their livelihood on private patients; and such a limitation 
may well render the pursuit of their profession no longer economically 


feasible without absolutely preventing it. 


Discrimination in law. The imposition of exceptionally onerous 


conditions exclusively on non-nationals is DrOhntoMued: Sener aliy (by tne Tt irsy 


paragraph of Title IIIA of the general programmes. Specific examples of 
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such conditions are given in the second paragraph. These concern the 


P ee ; : ; 182 
imposition of excessive fiscal and other financial burdens on non-nationals, 


83 


impels Their access to sources of supply and dietripution and to 


vocational prainingss * restrictions On the rights of non-national share— 
holders, directors and company Beonieey |! encroachments on the right to 
participate in social security sonsniee and less favourable treatment 
for non-nationals in the event of nationalisation, expropriation or requi- 
serene As far as social security is concerned, exclusion from benefits 
should not affect the self-employed as badly as paid employees, for the 
Pormer are normally more able and accustomed to providing for Preneela ce 
On the other side of the fence, however, the protection afforded by the 
Treaty, as interpreted by the general programmes, will be relevant for non- 
hatsonal medical practitioners who meed to be able tol treat patients under 
bhe social security System of the host State. Im the case of less favourable 
tTecaument for non-national victims Of nationalisation and tne like, existing 
legislation would have the effect of deterring the non-national from setting 
UoeiieLne LiIrst place, while the inureduction Of Such a measure aiter his 
establishment might well cause him to leave before it enters into force. 
In either case there is an infringement of the right to pursue a livelihood. 
Certain other matters that are mentioned in Title III of the general 
programmes, such as the lack of power to exercise necessary ancillary 
rights and prohibitions on the movement of items to be supplied or used 
during the provision of services and on the transfer of monies to perform 
or pay for services, have already been discussed as measures equivalent 
Pema cirecy Proniouyion Om The right vo pursue a Merino Where, 
however, these acts are not prohibited but hindered by onerous conditions 


attached to their performance, the right may become too difficult rather 


than impossible to exercise. The same is true when restrictions on the 
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receipt of the services of non-nationals give way to discentives against 
receiving them, such as a special tax payable by the domestic recipient 
or the removal of certain remedies against the non-national pncHidene 
As with the other restrictions, the directives incorporate the prohi- 
Briiensvor Title Tiivas well as "singling out for elimination Certain specific 
national practices. Directive 64/225 on reinsurance and retrocession, for 
example, prohibits the use of the power given the German Minister for 
Feonomic Atfairs under the Versicherungsaufsichtsgesetz to set out conditions 
under which a non-national insurer must operates ae Likewise, Directive 
65/530 on the acquisition of agricultural land proscribes the use of a 
Pole teanelaweetay Sives the national authorities the power to require thas 
SUSU Of agricultural activities by mon-nmationals be carried on in a 


particular eee = 


Depending on the terms and the place, respectively, 
these provisions could render worthless the right to pursue the activity 
EaECQuest ilo: 

Restrictions on the use of non-E.E.C. personnel by non-nationals also 
bolletnco the category Of conditions that cam prejudice the right to pursue 
a livelihood. Clearly, when a non-national has come to rely absolutely on 
the services of such personnel, he may well have to abandon the idea of 
sorne business in a state that prohibits their use. Accordingly, Title wits 
of the General Programme on establishment, in fulfilment of Article 54(3)(f) 
of the Treaty, proscribes measures that prevent the free transfer of non- 


ee Tae wakes COMeitaieia ws widew wine 


tmnt. personnel on two conditions. 
persons concerned be either managerial or supervisory personnel, and the 
second Condition limits their free transfer to a secondment from the 


primary to a secondary establishment. These two conditions are reasonable, 


for they issue from the premise that the inability to vse non-E EC. personnel: 
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can only affect the right to pursue a livelihood where they have become 
indispensable; and such indispensability can only arise where they already 
hold important positions in an existing establishment. No mention of the 
MseTOr non=—7. Ce. personnel Isrte be round in’ Title Ll of the General 
Programme on services, but the same principles must apply. Their employ- 
ment must be permitted under similar conditions if the services cannot 
OUNehwise bererLecuivelyeperionmmed. ) Recognition of this fact appears: in 
Title Il of the General Programme on services, which provides for the entry 
Gumstarty possessing special skills or“holding positions of responsibility 
accompanying the person providing the services or carrying out the services 
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Discrimination in fact. Onerous conditions that make it practically 
dipossible to engage jin an activity will rarely be imposed arrespective or 
nationality. Otherwise, 1t would be pointless to permit the activity an 
the first place. There are, however, three exceptions to this general 
premise. 

The first exception concerns activities that are tolerated with 
reluctance by a Member State, which consequently places as many obstacles 
eceDoOsscible in the way of their pursuit. Where this as the case, the won- 
national cannot expect to be shown special indulgence. An example of this 
type of activity are time bargains on the stock exchange, which are frowned 
upon in Germany as a form of gambling. In Koestler (15/76) @ French 
financial institution provided such a service for a German national and 
sought to recover its remuneration through legal action in the Federal 
Republic. The action was dismissed because of the nature of the contract 
of service. The plaintiff appealed and the matter was referred to the 


Court of Justice, which held that there is no discrimination involved where 
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porhehatronaks and non-nationals are: subject to the same con- 
straints. !?> 
ine second exception concerns conditions) to which nationals have 
adapted themselves over the years but which greatly disadvantage non- 
nationals, who are not so accustomed to them. A general restriction on 
miceuse Or NON—H.EJG. personnel sor ‘example, will not affect nationals, 
wie will ‘have become used ito doing without. theiryservices, but it) will 
affect non-nationals, who, by reason of the more lenient legislation in 
their home country, have had the opportunity to become dependent on such 
personnels sAnovner illustration” of his exception is, the  Debauve case 
(52/79), where the issue was a Belgian law that prohibited advertising on 
Cape televasion © “ihe law didnot aitrect: Belgian ‘companies who had adapted 
their business practices to deal with the prohibition, ate it seriously 
jeopardized non-national cable stations. Where there is this disparity 
between the effect on nationals and non-nationals, the national measure 
will have to be objectively justified. In Debauve, however, this was not 
mie case, as the Court’ or Justice held that the regulation of cable tele-— 
Wision is Outside thevscope of the Treaty. By "contrast, restrictions on 
the use of non-E.E.C. personnel may be absolutely forbidden by the Treaty. |7° 
The third exception comprises those conditions whose imposition 
can only disadvantage non-nationals even if they are imposed irrespective 
of nationality. A prime example is restrictions on the international trans- 
Gemeor monies. Such conditions will also have to: be objectively justified, 
but this is not possible for money transfers, which are liberalised by 
Directive 63/240. One particular national measure that falls within this 


exception is the requirement existing in some Member States that all 


doctors and dentists, regardless of nationality, complete a six-month 
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training programme in order to become eligible for appointment under the 
secval Security scheme "or the state Mn question. Fallure to take such a 
course will deprive the non-national practitioner of the opportunity to 

treat patients covered by the scheme, which could well render his right to 
practice quite worthless. 9 Consequently his only means of avoiding the 
HUIS fie OMMOt SSUChMam ONeErPOUS Condition 1s to interrupt his practice in 

order wo undergo Special training that most nationals) = that) vs, ald 

except the very few who envisaged a private practice from the outset of 

tWeir careers— will have completed along with their other training. ~The 
training requirement can therefore be regarded as equivalent to an onerous 
condition in the sense that it is the only means of avoiding its imposition. 
Yet, despite the obvious disadvantage to which it puts non-nationals, the 
requirement “1s ‘explicitly approved. by the directives on the mutual recognition 
Sndoctors’ and dentists’ qualifications for a period of five years following 


their cre tenentatione | 


This would seem to be a little too bold, for 
Surely sa doOCcLor or dentist who can show Similar training Of recognized 
equivalence in his home state could rely on the Thieffry (71/76) and Patrick 
moult) Deinciple an order to claim an exemption. The Council does nov nave 
the authority to impose a disadvantage on non-nationals where it cannot be 
Opjectively Sustiried. 

One other interesting aspect of the training requirement is that it 
applies to providers as ene even though it will be considerably more 
inbikely that a person who is currently engaged in a practice in one 
Member State will be able to take off six months in order to train for the 
eventuality of providing services in another Member State. This uniformity 


of application contrasts sharply with the indulgence shown towards non- 


national providers with respect to professional examinations. However, 
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Were MoO training is required in order’ to practice under a social security 
scheme, the health care directives recognize that the delay involved in 
compulsory registration with the scheme could have the effect of unnecessarily 
confining non-national providers to private patients. Consequently they 
forestall the impesition Of Such an onerous Condition by exempting these 
persons from Che need to register.©°" 

Theoretically, onerous conditions can be imposed on the exercise of a 
pon—-navional’sS right to pursue a livelihood by basing their application on 
Ene veriveri1on of residence instead of nationality. But this criterion is 
diificult tO justify, and, even in the case of non-resident providers, tne 
Court of Justice would be unlikely to accept it. The argument that national 


Poles scan only be enforced against non-resident providers by rendering their 


Beeriviuies 2 practkical impossibility surely cannov be sustained. 
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FOOTNOTES 


Chapter 3B 


‘Tn particular Article 48(3) of the Treaty with respect to entry and 
residence, and Artiches 613)" and. 6(1)(a). of Directive 68/7360 with respect 
Pores dence =>) See, also,, the discussion of this) problem in Chapter 2A, pp. 
We" (Chapters 2B. 108 and? Chapter 3D, por 283). 


“article Dai, Maras as 


3article D2; Dara. i. POrsa comment on the cverm "primary establishment, 
Soc chapter 2G, 1M. 13. 
“article Do) eDalearsaile. 


article 6G) Darawis.. 


coer Ditresi (Goyal ear. 28 Ande /654.5 arn, 42.8 his wordimeis 4 
very accurave paraphrase or the meaning of Article 60, para.’ 3. 


‘Co. DagsenoAll norte and (654. -art. 4(4)). 


SSee Chap veras Ae pie FO) 


2 see, Chapter SA, pp. 183-184. 


Woatie iA, Dara sees. 


Ve ee Ti pler mina oarae2 a)’ and (dd) which so to the righy to: pursue 


eelivelliihood, whereas’ Title IITA, para. 2(f) and (3) = (ff) and (h) in the 
General Programme on services - go to the right to equal treatment. 
12 


Articles: 465052. 59, and 60. 


(the Specific provisions Of the Secondary Tegislation are discussed 
mire, pp. 2OOTT. 


Nisee the discussion of similar formalities wm the areas of entry and 
residence in Chapter 2A, pp. 68-69 and Chapter 2B, pp. 99-100. 


eee CC Dil. 66) O07, ares. G54 and > Ol) Drool (Ol wie i AG sab ionalcy 
Brea cifematic Film; Co. Dir. 68/367, art. 6 on proof of good repute and 
Beeprevious bankruptcy by a non-national; and Co. Dar. 75/362, art. 16\3), 
which permits a Member State to require that a non-national doctor providing 
services in its territory prove he "is lawfully pursuing his activities 
ineancuher Member State where he is established," and "“nolds one or other 
of the diplomas, certificates or other evidence of formal Gualir veacions 
appropriate for the provision of the services in guestion.™ 


For what constitutes valid national laws of general application, see 
Pipeerit,. > mo ands pp. 2e—28 and the discussion, intra, pp. W>=|97. 
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logge the discussion of the use of such national formalities with 


respect to entry and residence in Chapter 2A, pp. 69-70 and Chapter 2B, 
Pope ORO. 


see Artacte 3(1)'em Regulation 1612/68, whieh prohibits only the 
subjection of the Community right to national requirements. See, too, 
Witherespect to self-employed activities, Co. Dirs. 64/223, art. 3(2), 
6a 225 wear aes (2), O1/O54, .art. 302), 70/4515 “arts Ste) and 74/557. arc. 
4(2), all of which provisions single out the restrictions arising from 
national formalities rather than the formalities themselves, for 
elimination. 


Te stapes added. 


Tie ae THesdiscussion ims haprer 1, pp. Si=o2. 


ce Uelvolea (15/609) nis tase Vs, discussed, inira, 0. 107. 
Strangely enough, the Council has interpreted Article 48(2) restrictively 
in Article 1(1) of Regulation 1612/68 by narrowing down its wider possibilities 
tO the ambit of mere national treatment, but the regulation then joins 
with Title III of the general programmes in specifically prohibiting measures 
that discriminate in fact against non-nationals - Article 3(1), 2nd indent. 
[ies isan unnecessarily circuitous. approach. 


2 


P.J.G. Kapteyn and P. Verloren van Themaat, Introduction to the Law 
of the European Communities (London: Sweet and Maxwell, 1973) at p. 61 make 
this point witherespect, to such laws: 

"[Mjany people still appear to hold the mistaken view...that discrimination 
is also involved when the unequal treatment of the nationals of the different 
Member States is due to a difference between the laws of the Member States. 
This is a misconception because the discrimination concept of the Treaty 
lof Rome] applies only if the unequal treatment can be imputed to one legal 
EuOVeCL. (une States one of Tis organs, or an enterprise, or a group of 
enterprises). A national of the Netherlands or the United Kingdom, there- 
fore, Cannov object ito theshieh income tax he has to pay by arguing that 
this income tax exceeds the income tax which the nationals of other Member 
States are required to pay in their country. In the terminology of the 
Treaty this type of inequality of treatment on grounds of nationality, 
which is due to differences between the laws of the Member States, can at 
Pesteonlyamnouny £0 a “distortion'."' 


imespormt is well taken, although it is better illustrated by the example 
6f a German national complaining about the high tax that he must pay in 
the Netherlands. Domestic nationals can only use the Treaty where they 
have severed their connection with their home state - see Chapter 1, pp. 
32-34. 


ee its judgment in Wilhelm (14/68) the Court of Justice declared 
at [1969] C.M.L.R. 121 that "Article 7 [of the Treaty] does not aim at 
the disparities of treatment resulting from the differences between the 
laws of the Member States so long as the latter affect all persons coming 


to nationality" (emphasis added). 
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@3webb (279/80). This case is discussed, infra, pp. 226-227. 


4 
- AUCH) GiSOA(S) a IhisGase ws discussed PMuChapter i. ppese-345 


S66 Thier try oii foo 1 19if\ 2 °C.M.UeR. 373 at 405; Patrick. 11/71 
DOT? | 2G. Male neibe sat 531 and Webb, [1961] E.C.R. 3305 at S325. With 
respect to qualifications, it does not matter in which language they were 
obtained. See infra, p. 205 and pp. 223-224 for a discussion of language prerequisites. 


203076] iC Meh. 30 ab 39. 


2 
TGneques: Ve/7S, (1979) 1 C-M-Gb.R. 535 at 549. This matter fe now reg- 
Mbaved by Directive $0/1263 = see Chapter 4B, pp. 350-351. 


25) Similar test is suggested by Andrew Durand, "European Citizenship," 
(1979), 4 European Law Review, 1 at 13. 


-9[ 1970] Cris. Reo Sriat, 199. 


30° 1970] C.M.L-R. 194 at 202. 


ee end CGay hala 


een ie Biles 


Tiere V of the General Programme on establishment; Title VI of the 
General Programme on services. 


SHOTS Ost R. 220 at 333. 
7976) 2O.M. leh $78 ab 587: 
Crs) eel ee e0 a 3c: 
31 S66 Py Leleuxy "Recent Decisions! of therCourt of Justice in the Paeld 


of Free Movement of Persons and Free Supply of Services," European Law 
and the Individual, ed. F.G. Jacobs (Amsterdam/New York/Oxford: North- 


potland Publi shine Company, 1976) p. S2: 


oe See Hans Smit and Peter Herzog, The Law of the European Economic 


Community (New York: Matthew Bender, 1976-1982), II, p. 2-471. 
39014975] | Omi Mante se Ci nches Sic 


[see the: discussion in Chapter 1, pp. 19-27 and the lvaly ease 
io5S/ (Ss), which is mentioned, infra, p. 201. 
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STE reads: 

"Any national of a Member State, shall...have the right to take up an 
activity as an employed person, and to pursue such ACuLViLty Wa tain the 
territory Of another Member State....." 


te TD paree raph tala 
subparagraph (foes 


oO Tele Be 


errer cis CCl: 


reais Ole), 


SE eas sans St 


rhe right to join such organisations figures prominently in the 
secondary legislation on self-employed activities, some of which apply to 
employees as well — see Co. Dirs. 75/362, art. 16 (as amended), 78/686, 
Seely cy) W026, ave 12. 


Nr is also guaranteed directly by the Treaty. 


Dee a indent. 


this provision may apply to individual employers as well - see 
the discussion, supra, pp. 198-200 on the application of the whole regulation 
to private employers. 


4 the Criteria that muse be met an order vo, enjoy the right cto employ— 
ment guaranteed by the Treaty are discussed in Chapter 3D. 


>see Coe Dir. 627469, art. 2 Om proot by a non-national Thaw he 
possesses the necessary experiences and Co. Dirs. 75/7362, art. 16, (7452, 
Meee Mose OCOp Aro. 1 Sy OO. DIT. (S/ilO26, art. V2 7and 60/154, aru. 1S 
On) the proor by providers of services that they are established in anovher 
Member State and possess the necessary qualifications. See also the 
Mi scussi0n, SUDYa, D.. 194. 


aire Fighteot access COnthe Nosh State's Social security scheme we 
mentioned in the General Programme on establishment. This is odd, as one 
moula = think that, this isa matter of more concern vo employed persons. 


(eke Piao Bile 


OO cee Uoltola, 35/769, 1070) C.MobeR. 10% au 20z. 


the 2nd indent proscribes laws of general application where cae’ . 
Sim or eErrect iS primarily or exclusively vo discriminate against non-nationals. 


OU strictly speaking, this requirement of residence thus becomes a 
prerequisite for employment or acceptable conditions of work. It is to be 
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distinguished from the prerequisite of prior residence, which requires 
residence not only av the time of application or hiring but for a preceed 
periods or time as well. 

elvan regard 0, access vo scmployment, Article 1(1) ofr Reeulation 16 
prohibits the criterion Of residence absolutely by guaranteeing the non— 
national the right to take up employment in another Member State regard- 
fess Or mis place of residence. In Soteiu (152/73) the Court of Gustice 
accepted that discriminatory conditions of employment based on where the 
was) hired can be objectively justified, but this case was not dealing wit 
such onerous conditions of employment for non-residents that the right to 
work itself was affected. 


Bess TALOPErY gal Weep loa! ve vG.wMal.R. oo. av 408 fanduthe diecusss 
supra, pp. 195-196. 


lg DAaMeii Py re a Ona Oia e tallaleh ss Gro abe G0w. sPatrick. Mitware 
Mo tamcwOnte lsh 52s, av 53! and ithe discussion, supra, p. Too. 


ones Directives. (1/02, (5/500, (5/309 and (4/7556 Wien respecte. co 
Bransre.onals measures; Directives 75/362, 77/452, (6/1026 and 80/154 with 
Fespect tO mutual recognition of qualifications. 


ee JOP Pa, DOs <22e=22 3. 


oo ee tae discussion in Chapter 1, pp. 19-26. 
oiee tne discussion in Chapter’ 1, p. 31: 
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pee Une CLscussi0ne In Chapter 14,1). 24-25. 


eo see tie I ScussLOn ime Chapvuer. I). pe 25. 


ee tne discussiom in Chapter |, pp. 22=—23'. 


M title PLEA para. i. 


levitile ivife paras. 2, 3 and 4 of the General Programme on esvabiis 
Meno. wtible ILIA paras. 2 and 3 and Title T11B, € and Dor the General 
Programme on services. 


(vost directives do - see the summary in the Appendix. 


TM these will be mentioned in the following discussion. 


See COpeRegeu 62/06, mart 32) (by). 


(eof scrimination in’ fact is prohibited by Title T11B of the General 


24) 


ing 


(2708 


worker 
h 


on 


lal 


Programme on establishment and Title IIIA, para. 4 of the General Programme 


on services, as well as by Articles 52 and 60 of the Treaty as interprete 
byerthe Court of Justice - sée Chapter 1, pp. 3l-3c. 
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T2366 the summary of the directives in the Appendix for further examples. 
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eae Dairies 68/007, arts. 556 / 


8374977] 2 C.M.L-R. 478 at 507. 
oOT1975] 1 C.M.L-R..298 at 3142-313. 
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ee Divs (/ 45e-warces ian Ove, airt.. beg) exempiatiie 
non-national provider from membership, while Co. Dirs. 75/362, art. 16(1) 
fas amended by Directive 82/76), 78/686, art. 15(1), and 7871026, art. 12(1) 
Stipulate either an exemption or automatic membership. Co. Dir. 65/1, 
art. 4(1) provides for an exemption for ninety days, but, if the services 
fast longer than that, the non-national must join the appropriate organization 
on the same terms as nationals. 


poses Cow Dire. 737182, art. 44. 1074515 are. 55 (667 205, err 54 8oiGo4., 
pawee, 60/360), art. '4, end 64/429, art. 5. 


hid: 


_ pegisiz 8 


: 1 
4 
ti 


¥ isista ie AAG | 
{e ye stra’. oy Ale | 
702 an 204 ev 1 
ETEE Js eer el | Aare : 
te on BOE AF aor (aver? \ 
Maes, th SF 
M bi, (Bae pe Oty Kathe 


' Q 
alt 
(art 
Le 
le’ Dae iBT 
ave. t 


ets PL ate | (bee ise Fat ito sobeguned’ wails 


~ SS SEON\T = 
h- 0-6 “Ti vbivoige 
uke = sviiootla 4 
7a: aSyinde2 nie 


a. tauren" 914 o 23a WOE) a Li, 
! oy <¢s1= =e be a —s64 
j Arey *L5u! *) 
22 a} 7 cits 
ea + ti =< ae Vet : 
ee es Pz i. sfc Nat 
gaag in i 2 } ) en 
ha 


ag 


4 elie] ° 


mm Gb £ 
se 


10 


LOZ : 
Article 4(2)(d) and (e), as amended by the Act of Accession. 


ee Dapsiol,oe wearin 4) ) (cand 66/162, art. ol) cir 
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NCCT et Binspergen (33//4) — see, supra, pp. 208-209. 


‘see the summary of the directives in the Appendix for other examples. 
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Be more 1 C.M.L.R. 30 at 38-39. In this case there were less stringent 


measures available = see; supra, p. 210. 


ee netiele lee 


M09 Title LITA, para.t is 


M004 tie IDTA, para. 2(b}, which prohibits the use of permits and 
authorisations. Another formal prerequisite is membership in a trade or 
peoressional organisation that is not contingent upon the passing of an 
Sxaminavwon, DUG This requirement is not mentioned in €ither the general 
programmes or the directives as it is inconceivable that it would be 
applied only to non-nationals. 


see the summary of the directives in the Appendix. There are a few 
exceptions - e.g. Directive 63/697 on the film industry. 

esse Cove DaGsee6sy 223) arte ole lie)s 06472208 Parta oN 2c oa 225, 
piven 32) $687 367. Cartiws (2) (ic). 


Mie ae Coe Dirss 64/223... art. 3(2)4e) > 64/224, art. SUZIXGs 64/225, 
Mgt val emoo/ 307 4 arb.. SZ) (fi). 

eee Con Dir 0e/ 8655) arte otc) Wd): 
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WAS 


Article 56 of the Treaty. See, also, Tittle L of the general 
programmes and the discussion in Chapter 3D, pp. 281-282. 


rd recital to the Preamble of Directive 6G47225— See, also. the 
Preamble to Directives 64/428, 64/429 and 66/162. 


esas the discussion on the source of the right to corporate 


Pecogmition in «Chapter 2C, pp. 121-124. 


V9 mit and Herzog. ops cit. at 11, p.2-573 and Derrick Wyavurand 


absolute, but this would conflict with the Court of Justice's view that 


Member States have a right to impose formalities for purposes other than that 
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of controlling the exercise of a Treaty right - see Chapter 2A, pp. 69-70. 
and Chapter 2B, p. 100-101. It should also be noted that Title IIIA, para. 2(b) 
of the general programmes only prohibits permits and authorisations where 
Ime pursuit of an activity is made subject to their issuance, and that the 
directives only mention the need to abolish the restrictions arising out of 
national formalities - see fn. 17. 


120nn 6 various harmonisation schemes are discussed in Chapter 3C. 


te sien vets TO) eo OCC. a SOLCOs WU LeSo, ME abe. ace lies me se 
fe eOCOe ele oe) Co) 87 LO2O, art... let?) >, (3's 80/154. art. 1412). Aa. 
tee iNcles (mio em wee, a SONCOn DIS» 65/7 Il, art. sos 6667 305, arias 
fe Wooeeal bs, (1/92, art. 10; 78/1026, arts. 6-8. ~All of these provisions 
provide mechanisms to enable a non-national to prove variously his good 
repute, sound financial status and good health. A national will also have 
ce submit Similar evidence, but the harmonising mechanisms sét up a particular 
form of proof for non-nationals. To this extent they are technically 
discriminatory, although they exist to make it easier for non-nationals to 
conform to valid national rules. 


"Sco. Dirs. 75/362, art. 15(1); 77/452, art. 10(1); 78/686, art. 
eine) eo) LO2o ert. 1OUl)s 807154. vari. 11 (1): . 

Net he question of time, limits for providers of Services is @discussed, 
lineage pp. el —cle. 


too certainly in the case or formalities that regulate rights deriving 
Reem tae Treaty the Court of Justice doés not permit them to prejyudice 
the enjoyment of these rights - see Chapter 2A, p. 70. Although rights 
deriving from Community harmonisation legislation are governed solely by 
this Legislation, the Court could surely find an implicit obligation-on 
the Member States to complete all formalities within three months. 
1207K6 POSTELONVOF providers With respect to such prerequisives is 
descussed, infra, pps’ 26-220. 


eee ine discussion of tae use sor This-¢riverion with respect te 
direct prohibitions, supra, p. 209. 


eon Dire (5/so2yoant ole 17/452, arus. iN 2ia) 767666, art. 
tee) fe PO2opeart.eie(2) + 680/154, Nart. V3t2) . 


1297 all the health care directives the harmonising rules relating 
to proof of good character and health occur only in the section that deals 
exclusively with establishment. As there is no good reason for depriving 
the provider of these facilitating measures, it must be assumed that they 
are exempt from the requirement altogether. 


ce DiTs< (5/562, are. lovs)s 717452, aru. itso fev ese. ares WSs 
e266, aren 12(a)6o0/ 154, art. 13:13). 
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fe 026, art. 12(1)5 60/154, art. 13(1). 
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epic. Directives 77/452 and 80/154 only provide for exemption 
from membership. 


Co Dace ew, Coops sets 401) 05/1, art. 4(7 


134 ; 

: Article 5(1). A perusal of the summary of directives in the Appendix 
nek cOnmmrm tie: widespreadiuse Of Whis: formula. 

13> Under Article 59 only persons established in another Member State 
ere 21 ven tne rignt Co provide services in a host ‘state. 


UNS Chapter 2h, io. 70" 


Nees in the case of the declaration that services are being provided 
Wieenewmos: state: seelCO Digs. W5/S02, aru Vole) sa (1/452, art. aa2)e 
fenooo ward.) V5(2)+) 78/1026, art. te(2);3 ‘80/154, art. 13(2). 

[eee the discussion of the relationship between the Treaty and the 
moounciL's harmonising legislation in Chapter 1, pp. 22-23. 

I ceer for example, Article 22 of Directive 75/362, which provides 
Peavsa Ost svate may even Seek coniirmation oF the authenticity of 
Caplonas submigved by nNon=natronals. “The other health ‘care directives 
ecouvain arsimilar provision. 


esse the discussion on recognized equivalence, infra, p. 222. 


De oae fin (25awith respect to aisimilar implied time Vimit for establich— 


ment. 


The health care directives dispense providers from the need to comply with 
wee harmonising rules. on proot of good Character and health - see fn. 129 = 
Due this approach 1S not possible on a general basis. The harmonising rules 
relate exclusively to substantive national prerequisites, most notably the 
need for the host state's qualifications, nearly all of which can be 

palidiy applied to providers - see the discussion, infra, p- BAe 


Weetebp, 279/80, 11081] E.G.R.. 3305 at 3324. 


neo 279 / SOUS Ok 2O05 ab 2325. ) ii vie public wntreresm ms 
So safeguarded, a duplication of control by the host state would represent 
a disproportionate restriction on the freedom to provide services. 

oe the provision for automatic and immediate membership of the host 
Btave's appropriate medical association in Co. Dirs. 75/362, art. 16(1) (as 
amended by Directive 82/76); 78/686, art. 15(1); 78/1026, art. 12(1). 
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See the discussion on the use of the criterion of residence with 
respect to providers, supra, p. 208-210 and p. ele. 
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APtLeleses ic) Gc) and 401 Cc} vespectively. 


WOE eres 6(2) in both cases. 


] ‘ 

eo cee Comm Urs ron, martene ; 506/305, arlene 706/269, .eres.4 aie los. 
Sate; mi, oe, marus.s ('—l ssa (foe, arte 10s 8/126, arts. 16-8. 
eee Co. Reg. 1612/68, art. 3(1), last sentence, where the requirement 
of linguistic competence for employees is permitted only where it applies 
EO Nationals as well. 


eee. SUD, «Distec 14: 


1 othe provider still cannot be treated in exactly the same way as 
euner non—nationals, however = see the discussion, infra, pp. 224-230. 

lone USeTOl PCRs Crlterton withwrespect to any Of The substanvive 
Pecmeguusites can erarely be Justified in the case of establishment: 


ese Chapter a5. p. 4) and pp.9.22-23 and supra, p. 196. 


oon Thieffry (71/76) there was also an implied acceptance by the 
Prencn auuhorities of his Belgian law degree, as he was permitted to use 
iedsea basis for writing and Obtaining the French qualifying certiiucare 
mor the! profession sor avocat. 

ore Auer (136/78), by contrast, the non-national's Italian 
Gialitications were substantially inferior to the French qualifications. 
pee ene Giscussion Of “this rather inconclusive case in Chapter 1) po. 32-34. 


i lanierrry, Th (OrmitGi 7) 2°C.MibeR. 373 au-s04- 
Dearie, Tee Ole Cina Lich Se 3. AG SO. 
M03 506 the discussion, intra, pp. 220-229. 
Mee Te eae! 
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See Co. Dir. 68/367, art. 3(2)(e), which prohibits the Luxembourg 
requirement that any person wishing to open an inn or tavern in the Grand 
Duchy must have resided there for five years previously. 


Na vene Si, last “sentence. 


Ne Dirss 75/362, art. 2013); 77/452, art. 15(3)3 787686, art. 1813}; 
e026, art... 1413); 80/154, art. 16(3). 
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1 ee 
Se rnese prerequisites will not normally disadvantage non-nationals 


Geta ishing themselves -— see, supra, pp. 215-216. 


VO Supra, DD. 221—22-. 


1 , ; ; rat 
Me e¢ the discussion of discrimination in fact, supra, pp. 195-196. 


"See van Wesemael, 10773, 11979] 3 CM.L-R. 87 at 105, where the 
Court of Justice states that "specific requirements imposed on persons 
providing services cannot be considered incompatible with the Treaty where 
they have as their purpose the application of professional rules, justified 
by the general good...." See, also Webb, 279/780 11981] E.C.R. 3305 at 3325 
and the statement of Advocate-General Warner in Coenen, 39/75, [1976] 1 C.M.L.R. 
BU at 50 that “the object or Articles 59 and 60 of the Treaty,...is to 
eliminate discrimination. 1G iS not to eliminate rules that are needed for 
EaewOrovecv ion of tthe pubive." 

Te see the atticude of the Court of Justice to the requirement of 
residence in van Binsbergen (33/74) and Coenen (39/75), where it practically 
nullifies the right bO provide: services. 


173with respect to qualifications, all non-nationals are treated equally 
eoecne directives ‘on mutual recognition and in those that set up transitional 
arrangements to facilitate compliance with this prerequisite. Similarly 
the directives contain no special arrangements on linguistic competence 
for providers, who do, however, benefit from the implicit exemption from 
ars, prerequisite an?’ the health ‘care directives — see fn. 167. In its 
Stavements on the question of recognized equivalence of domestic quali- 
miecacions, the Court of Justice makes no special allowance for providers — 
Bec fh. 162. 


ET ae Wesemacl, 110/785, (1079 32°C MLR. 87 av 111-12. See, alse, 
Webb, 279/80, [1981] E.C.R. 3305 at 3325. The same approach cannot be 
adopted with respect to non-nationals who are established in the host state, 
Pee eir activities there wilienot be subject to the control of any soUner 
Member State — see the discussion of this prerequisite in this Context, 
supra, p . 223 en There is, Nowever, some provision for the control of che 
getivities of an undertaking by the state of primary establishment in the 
Peordination directives on direct insurance and credit Instituvions — see 
Chapter 3C, pp. 255-258. 
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15/262, art.) Vols Ti 240), arte 4 10s 


See CoO. Dims. 657 1, art. Gs ; 
Wie 167 W020. abu s len ti); O07 eae maitetn. 


4 ( 
Pree wert. Iii); (87666, art. 15 
ie). 


1 
( 


Mo rhene are, in fact, two ways in which the principle Of Proportionali ty 
has been applied by the Court of Justice. The first of these 1s to see 
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whether the public interest served by the restriction is otherwise adequately 
eagefuarded,) in whith icase the restriction cannot stand. This ais* the 

approach the Court adopts towards the prerequisite of licences - see, supra, p. 219, 
p- 225-227. The other way is to see whether, in cases of severe restrictions 

on Treaty rights, there is not a less stringent measure available to protect 

the public interest at stake. The Court has used the principle in this 

fashion with respect to the use of the criterion of residence - see, supra, 

Bp. 209-210 and inparticilar Coenen, 39/75, [1976] 1 C.M.L.R. 30 at 38-39. 
because prerequisites are normally designed to attain a specific purpose, 
iiewitcieregard the requirement, Of passing a professional Or trade examination 
is no exception, there will rarely be available alternative measures that 

Wilt eattain the same result. 


Ve ey SUOMES i, LZOS), 


oe added. The wording in the General Programme on services 


tooo eeiuly ditterent bul nas the same import. 
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Title IIIA, para. 2(g) of the General Programme on establishment. 
thas condition will not aifect. providers. 


ele IIIA, para. 2(h) of the General Programme on establishment. 
iets tcondition willvnot affect providers. 


oe Upin para, 2) (208) for services). 


Ror ie it Ae Wards 2) eu) for Services). 


ceil security benefits for the self-employed are, however, 
becoming more common in the Member States, and the Community social security 
system has been adapted by Regulation 1390/81 to accomodate them. 


1 
oe SUDLas PDs ee) U—2l2. 


ri tle Til, para. 1 of the General Programme of services declares 
that a provider shall not be affected indirectly by measures taken against 
the recipient of services. 


nto 3a) 


Pierce BG2 he 


OT eit Tits, para. 4. Neither the general programme mor vune Treavy 
Provision specifically refer to non-E.E.C. personnel, but there is no need 
feorssuch provisions for E.E.C. nationals, who have an autonomous right to 
work under Article 48 and Regulation 1612/68. 


ee provision must refer to non-E.E.C. personnel, as nationals 
of the Member States may enter as of right under Article 48 of the Treaty 
ama Directive 68/360. This is, in fact, made clear by the reference in the 
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Peeamble to Directives 64/225, 6472235. 64/428, 64/429, 65/1, 66/162, 67743, 
67/7054, 68/363, 66/7365, 68/367, 70/522 and 74/557 to"the position of paid 
employees accompanying a person providing services or CREAM Aven atone) gules 

behalf...[ being] governed by the provisions laid down in pursuance of Articles 
48 and 49 of the Treaty." 


The reference to persons accompanying the provider and even providing services 
iiits stead in the above directives 1S at odds with Title 1 of the General 
Programme on services, which sets as a condition that the services be per- 
formed personally or by a branch or agency. This requirement can perhaps 

be jusveifsed by the wording of Articles 59) and 60 of the Treaty, but it makes 
little sense. A company, for example, cannot provide services personally, 
and there is no logical basis for distinguishing between the provision of 
services through an agency, which is permitted, and by an employee, which 

is ostensibly not allowed. Even if the reference is construed as meaning 
that the Contract Of services cannot be given to a sub-contractor, it 

cannot ber detendeds 4a subcontractor or E.n.C. nationality has) just as much 
bight under the Treaty to provide the Services as the original party. 


I Koestler 157 (eae hO1O leis Cot ahs 60 at 103. 


ere 54(3)(f) is probably not directly applicable or directly 
errective, but ite clearly Undicates that the free use of non=E.E.G. 
Personnel 1s "a right that flows from Articles 52 and 60. 


M0, Dies (5/S0cee alta. cls (8/600, ert. 20. 


128 ohne secondary legislation of the Council must be consistent with 
the tceaty as interpreted by the Court of Justice = see Chapter 1.) pp 25=26), 


"Done provision appears’ in that part of Directives 75/7362 and 737686 
which applies to both services and establishment. 


“0005. Dirs. 75/362, art. 17; 77/452, art. 12; 78/686, art. 16; 80/154, 
aeve ito lo is Unteresting to speculate whether, insdefault of such a 
provision, the Court of Justice would require the exemption on the basis of 
proportionality. After all, it would seem excessive to confine providers 
tO private patients merely because they do not have time to complete a 
Here formality, ‘and Lv ds! probable that there exist less restrictive 
measures that will ensure the smooth administration of a social security 
scheme. 
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Chapter 3C 
HARMONISATION 
iaeMoclvvewarera 


Neither thesdirectives nor the Treaty require the elimination of 
favional measures of general application - that is to say, those that apply 
Derespective Of Nationality = unless they constitute discrimination in fact. 
To do this, they must not only put non-nationals at a disadvantage but must 
else lack any Objective justification or infringe the principle of proportion— 
ality. thesresuly as thay much leszislation stil) remains an force within 
Pe wMemper  otaces Of, the Community with which it 2S difficult or even 
impossible for non—nationals to comply. Such legislation tends to affect 
self-employed persons more than paid employees, but the latter do not escape 
totally unscathed. For example, the need to possess the qualifications 
of the host state or to obtain membership in its professional or trade 
associations, which are common instances of general laws that disadvantage 
non-nationals,. can apply with equal force to employed persons. 

Harmonisation is the provision of a mechanism that enables non-nationals 
to conform to these general laws on a more or less equal footing with 
nationals. It does not seek to eliminate the national measure but rather 
to remove its discriminatory aspect. There are four types of harmonisation: 
mutual recognition of qualifications, coordination of provisions governing 
acertain activity, transitional measures where mutual recognition and 
coordination are not possible, and facilitative measures of an ad hoc 
nature. Unlike the liberalising provisions of the directives, harmonisation 
continues to be necessary even after the end of the transitaonal period 
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Because harmonisation of national rules is often essential for the 
ef tecvive exercise of whe right: to pursue a livelihood) and because it 
must come through secondary legislation, the Council is thus able to con- 
bol in some measure the theoretically unlimited right to pursue a liveli- 
hood that flows directly from the Treaty provisions. Nowhere is this more 
evident than an Directive 77/7249, where the right of non-national lawyers 
eee ecuively restricted to) the provision of certain services by the 
deliberately narrow scope of the facilitating measures contained shenenn 

Pheresis ii ttle thal the Court or Justiceror any national court can 
do to remedy this situation, for, even if the Treaty had given them the 
Vequisi te: autnorivy sto provide for harmonisation where necessary, such 
eprooricy Could rarely be exercised.« “Except in the case of Certain’ facili— 
brava ve measures such) as proof of good) repute and the modification of oaths, 
Veen couldepesexvened py eanabosy sto other areas Tor which where. are no 
peovislons in the directives, the highly detatied and specific nature of 
the harmonisation process does not lend itself to judicial improvisation. 
Biewonly avenue open to the courts is to require the elimination of general 
iaws that lack an objective justification or are disproportionate. | Tn 
tiewarea of healthcare, itis possible: that even this avenue is cut off 
Pyearticle 57(3), which lays down the coordination of national rules as 
emprerequisite for the liberalisation of the activities involved. However, 
Many critics take the view that this limitation only applies during the 


» 


transitional period. This would seem to be a better assessment of the 


provision,© for it operates only so as to limit the progressive abolition 
‘i 
of restrictions pursuant to Articles 54(2) and 63(2) and thus could be 


Said to have no effect on the immediate and total liberalisation brought 


about by the direct effect of Articles 48, 52 and 60. Five coordination 
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directives have in any case been issued in the health care area, although 


aenyeurno similar action has been forthcoming for pharmacists. 
Mutual Recognition 


Timewef fect) of the directives on mutual recognition Vs to give the 
qualifications awarded to nationals of Member States by the other Member 
puawess ene same. errect an whe territory of the hest state as: those which 
encenoststate 1tselr epee BE.E.C. nationals are thus able to meet any 
general requirement, Tor domestic qualifications by submitting evidence of 
eneecOmDLetion Of “Thus Training im their country of orvein. 

No directives on mutual recognition were issued prior to the Reyners 
decision (2/74), but the opening up to non-nationals of all areas of self- 
employed activity, whieh this decision brought about, led the Council to 
det. In the six years following Reyners (27/4) five directives were issued 
O©nathe mutual recognition of the qualifications of doctors,” MUN SeS. 
dentists, || Veterinarians. = and acne All are in the sensitive area 
Of health care, and all are accompanied by a directive coordinating the 
training requirements in the various Member Seances. ihe choLce “Ormrie 
area for action and the manner of proceeding seems to indicate that the 
Council was motivated more by a desire to maintain standards than to facilitate 
maeweoxercise Of al Treaty right. This) in itself ds) not objectionable as 
the end result is still helpful to the non-national, but it would also 
ewolain why the Council has not felt a similar need to act Im other areas 
of endeavour. 

The scheme of the directives is essentially always the same. Mutual 
recognition is accorded to certain specific national Qualifications that 


are listed in the directive, provided that they have been awarded in 
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accordance with the training requirements set out in the accompanying 
coordination directive. |? Only the directive on midwives is different in 
PoupomGespeCcCie te Stipullates@that, in addition to thei isted @Ualifiveation, 
non-national midwives must possess qualifications that give a right of 
edit evanices Tomar university or their equivalent, or a nursing qualification, 
OF some practical experience, or a combination of Piesen National health 
care qualifications that do not conform to the appropriate coordination 
directive will be given special recognition provided that they were awarded 
prior to the implementation of that directive and are accompanied by a 
Ceeriiveateror active practice’ lasting for*at least three consecutive years 
out of the last five preceeding the ussue of the certificate. |! 
Thesdirective on docuor' s=qualifications provides for the mutual 
RecOfsniTiOn Of TWORLYDeSwor specialist qualifications, namely, those that 


are common to all Member erates and these that are peculiar. co two cor 


more among them. |? In both cases it is again necessary that they be listed 

in the directive and awarded in accordance with Coordination Directive 
ie6a” With respect. to those qualifications that are peculiar to certain 
Member States, only those States with provisions on the matter are bound 

by the directive on mutual Pecoenmtiicns Where any specialist qualifications 
Hemnou COnToOrmto Coordination Directive 75/363, they are still to be 
recognized provided that they were awarded prior to the implementation of 

wos latter dinec ery one However, in this case the host state may also 
Require: alcertificate of practice for a period equal to twice the difference 
between the length of specialised training in the Member State awarding 

the qualification and the minimum training period required by the coordination 


directive.°? Where the length of actual training is equal to or exceeds 


; 24 
the required period, no certificate may be required. Where, prior to 
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the implementation of the coordination directive, the host state required 
a training period less than that stipulated in the directive, it is this 
training period that must be used in conjunction with the actual training 
perrede ro determine the Vengin sor practice that as necessary.-> MN 
directive-on dentists” qualifications includes identical provisions for 
the mutual recognition of specialist qualifications including those peculiar 
to two or more Member States .-° 

All the directives contain other measures in addition to mutual 
Becosni tions 9 They providera number of facilitative rules, such es the 
modification of oaths to accommodate non-nationals~' and: a ‘procedures to 
enable non—nationals’ tovestablish their good enaracen and their mental 


and physical health.“? 


They also include a number of liberalising provisions. 
ia vnes case or establishment, tae host state is obliged to complete the 
necessary Tormalities within three aeMeAee TD TSe prov LS von Sanov str ic u Ly 
necessary, as a long delay would contravene the non-national's right to 
pursue his livelihood under the Teeauy iG does, Nowever, Serve" to clariiy 
MicmexacCuartenLs Om tae NOn=hatvonal an the matver. The same ts verve oT 
the exemption accorded to non-national providers from registration with 
2 ; 
pie SOcial security body tof the host seatey” fOr =sUChwas requirement could 
Well aprect the’ provision of services without appearing to’ have Sufficient 
; . : xe : oo : ._ 34 , 

Spjective Justification. The exemption from membership or automatic 
membership~> im the host state's professional body accorded by these direc— 
tives to the providers of service, on the other hand, may well go beyond 

: 36 
what is required by the Treaty. 

All the directives are based on Articles 57(1) and 66, which, because 


of their independence of Articles 52 and 60, give the Council unequivocal 


authority to act both during and after the transitional periods Buc othe 
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@unectives also apply to paid employees, and here the Council seems to 
have been unclear whence: to derive its authority. Although Article 49 
empowers the enactment of whatever measures are required to bring about 
freedom of movement for workers, it does not specifically mention mutual 
Recoeni ton, cand, more important, the (direct applicability iom Article 4s 
Since the end of the transitional period could have deprived it of operative 
Porce. Vintissuing the virrst four directives on doctors, nurses, dentists 
and veterinarians, the Council may be covering itself by referring to its 
meotdualypewer under Article 2e5sin addition to Article 49. “By che tine 
of the 1980 directive on midwives, however, the Council's doubts have 
apparently resolved themselves in favour of the continued effectiveness 
Omeietuclke 49> which sigiven as (the sole authority for the application 


OP this directive to paid employees. 
Coordination 


Mnere tare: our types er eoordination directives that nave been issued 
pyeeiie COUNCIL. Lhe first 1s concerned directly with the coordination oF 
national provisions concerning the taking up and pursuit of activities as 
self-employed persons and fits squarely within the authority bestowed upon 
peeaCouncil iby Articles 57(2) sand see” There are three Such directives, 
two in direct een ee ae and, one: on credit institutions including banks. 

The main thrust of the two insurance directives is the elimination 
of divergencies that exist between national supervisory legislation and 
in particular the setting out of common rules on the guarantee fund and 
Solvency margin required of insurance undertakings. The Provisions Or 


the two directives are essentially similar and cover the taking up and 


pursuit of direct insurance and the withdrawal of the authorisation to do 
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po, “Directive /9/26/ on direct life insurance also includes facilitating 
measures with respect to proof of good repute and no previous Bankrupbey. 
Each Member State is required to make the taking up of the business 
of direct insurance in its territory, whether through a primary or secondary 
establishment, ~~ Sub Veco Ceran orn ieral. authorisation.‘ thetcondarvons 
that must be fulfilled by an undertaking in order to obtain the authorisation 
are Standardised. An applicant must have adopted the necessary corporate 
pon itemust Limit Tossactivities toethe field of insurance to the exclusion 
gpeall other commercial ee JU must SUDMLY a scheme or operations ' 
that conforms to a scheme set forth in the Mesa, eee and it must possess 
a minimum guarantee fund49 as defined in the diectivess:” Member States 
ere nol permitted to make the authorisation subject to the lodging of a 
q@eposit cor the provision.or ase ae Where the authorisation to take 
up business is refused, reasons must be provided and the undertaking con- 
eerned shall-have the right to apply to the courts .-4 
ine pursuily by san undertaking of The business of direct. insurance 1s 
Subject to the supervision of every Member State in which it possesses an 
establishment, ?~ but only =the supervisory authority of the state an witch 
ee situated the undertaking's head office shall verify its state of solvency 
WIth respect. to its entire hue tases This Verir teatlon as vo be carried 
out by seeing that the undertaking maintains an adequate solvency fareine 2? 
To ensure uniformity, the directives define the solvency margin?° and what 
is to be considered adequate.! They also establish the need for and the 
composition and the minimum amount of the guarantee pond e 
Either the Member State in whose territory the head office is sieeeen 


; 6 
or any Member State in which the undertaking has a secondary establishment 


May withdraw the authorisation to carry on business. Where the authorisation 
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of the primary establishment is withdrawn, all other Member States must 

withdraw their authorisations from the secondary een meas The 
loss of authorisation in a state of secondary establishment, however, does 
not have any further effect. °< The authorisation may be withdrawn by any 
Vemiber Svatemwhere the undertaking ino Longer) fulfils the conditions. .of 
Seciission or where 1 seriously contravenes: national pestietiog=! but only 
raerstate or primary establishment may sovact in the case of unseiueance 2" 
Reasons must be given in all these instances and the undertaking shall have 
tEnemrmLent tO apply stoethe Ce ae 

The .ceordinariomrachieved by Directave (///73s0 on-credit institutions 
moemore modest an scope. “Instead of uniform supervisory tegislation, there 
are only certain minimum requirements, and little progress is made towards 
piewulcinate coal sor overall Supervision of a credit institution by the 
MenDereotvate where Wie head orfice is situated.°° 

All Member States are required to make credit institutions obtain an 
euLCnOrisation), before itaking up their eerirlsies ©) The minimum conditions 
rer such authorisation are that the institution possess adequate and separate 
own Aun and that at least two persons of sufficiently good repute and 
Pormmrcient sexperLence effectively direct the Kuednees” Applications for 
authorisation are also required to be accompanied by a programme of operations 
"setting out, inter alia the types of business envisaged and the structural 
organisation of the eae one wl” Reasons must be given for any refusal 


al 


fo issue an authorisation, and the institution must have whevright vo 


IR No common rules are provided as regards the definition 


apply to the courts. 
of adequate funds or the contents of the programme of operations, and each 
Member State is free to apply whatever additional provisions it wishes. 


Although the supervision of the activities of credit institutions is 


not coordinated,!* some attempt is made to harmonize the procedure for with- 
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drawing the authorisation to engage in them. The authorisation can only be 
Yost where the institution does not make use of its authorisation within 
twelve months or has ceased to engage in business for more than six ect aan 
where the authorisation was obtained through fraud or some other tepaen ren, 


Where tthe 2Hsticulionm no longer Pulrilis: the conditions) of Sangean! | or 


ie? The 


sin financial difficulty, '” and where the national law so provides. 
last ground for withdrawal aptly illustrates the shortcomings of the directive, 
namely that it does not eradicate the idiosyncracies of the individual Member 
States. The provision that the authorisation of a secondary establishment 
must be withdrawn where that of the primary establishment is lest?" would 
Ehussseem to pul the institution tan double jeopardy. Reasons must again be 
given for any action by a Member Se) and? the Ins 01 tution has the righ: 
EO. apply to the Sour 

ine Second typexor coordination is "found in the ative healthy care 
eee These are not directly concerned with the taking up and pursuit 
ef self-employed activities but rather with the training required to obtain 
pie qualifications necessary to carry on a certain activity. However, as 
Phesconbentrof a prefessional qualificatiom has a direct bearing on the 
taking up and pursuit of that profession, they surely fall within the purview 
emvurouicles 5/7(2)> and 66. The Council's use of its) residual power under 
Peviele 235 in the first four directives may indicate some initial dauen 
bee Council Directive 60/155 on midwives omits any reference to this article. 
Pil five directives apply as well to paid employees, for which the Council 
finds the necessary authority in Article 49 with a DOSSs Lbs Tecource acaam 
to Article S95e58 


The scope of coordination in these directives is supposed to dirrer 


according to whether the training is for a general or a specialist qualifi- 
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eatzon. According to tne various preambles the comparable nature of eenerall 
Ueathine courses means that coordimatvvonm in this! freld can "“bescont ined. to 
the requirement that minimum standards be observed, which then leaves the 
Member States freedom of organisation as regards teaching”! Specialise. 
training, on the other hand, is said in the preambles to require a greater 
coordination setting out minimum criteria "concerning the right to take up 
specialized training, the minimum training period, the method by which such 
teavning is) given and the place where it is to be carried out, as well as 
Cie supervylsioneto which ae should be aes MavyTact. Mo: Such distinct con 
is made in the actual provisions, and in some way the training requirements 
for general qualifications aremmorne Trigorous. 

All training programmes are subject to an academic prerequisite. 
Poecvers,, denui sus and veterinarians must Pirst ‘qualary for university 
entrance ianvorder to be admitted toa See ce une nurses and mid- 


90 


Wives need a school-leaving certificate ors Where (lis is Wot avallabile, 

a certificate resulting from a qualifying examination of equivalent standard 
] : 

her entrance to atnurse'’s training school for the former? or nursing quali- 


Se 


fications for the latter. Doctors and dentists must have successfully 


completed their general training before being admitted to specialist 


OS 


training. All programmes have a minimum length ranging from six years 


for doctors’ general training?’ to three years for dental) and some medical 
F Rant , ee 96 
Specialties to eighteen months for some midwives. AS regards: the method 
by which the training is given, there is a general requirement that courses 
me: 97 
comprise both theoretical and practical training. igh Nei cier USI Soa eng sailWersets: 
and midwives Member States are enjoined to ensure that the institution 


training them is responsible for the coordination of theory and practice 


throughout the programme of Eeudeos | No Stipulation tas ve une content 
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of specialist: courses 1s given in the directives on doctors and dentists but, 
ironically in view of the views expressed in the preambles, Member States 
must guarantee that certain general areas are covered by the general training 
programmes?” and, With the exception of doctors, ensure that various listed 
Subjects are taugnt., °° Personal participation of the trainee in the 
activities and responsibilities of the training establishment is required 
of medical and dental eoeclaligee and, to a lesser extent, of nurses and 
Midwives. °- The supervision to which the trainee is subject also does not 
depend on the nature of the training programme. Although the requirements 
for the specialist training of doctors and dentists alone mention the need 
for supervision by competent authorities, |?” Lnere a Ss Ssome, ProvVisron moE 
the supervision of nurses' and midwives' general training - and: The 
university level courses leading to general qualifications in medicine, 
dentistry and veterinary science presuppose competent supervision. Finally, 
eipedirectives, with the exception of the one on midwives, set out where 
fe Lraining 1s to be carried out, namely at a university or thesequivalent 
Pereail) courses inpmedicine, dentistry,.and veterinary eclenees | and at 
Seourses Soraining school Lor aneses, O° 

tne last two types of coordination. do not call for such devailed svudy, 
as they are not primarily concerned with the actual taking up and pursuit 
Seecslivelianoods. Directive 71/305, for example, coordinates procedures 
horsthe award of public works contracts and, as such, aims more at establishing 
ejeal treatmeny for“non-national construction undertakings. —Cnly in the 
Rare cases where access to such contracts is essential in order to make 
the right to a livelihood worthwhile will the directives have some indirect 


bearing on the taking up and pursuit of self-employed activity. I1t is there- 


fore not surprising that the Council uses Article 100 of the Treaty as a 
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purtress: tov ite authority under Articles 57(2) and 66 to issue such a 

directive. The broad outlines of the coordination are the prohibition of 

vechnical specii teations) that have discriminatory effect, /°! common rules 
Sat le! : : aad ; 

on advertising and common criteria for participation in public works 


aoe eee 


and tne incroduction or a procedure of joint supervision to 
ensure observation of the procedures. | A similar directive on the 
coordination of procedures: for the award of public supply contracts!!! 
eencerns the freemmovement of goods: rather than personal mobility rignics 
aideise1esued solely upon the basis of Article 100). 

tne tinal group comprises five directives that coordinate various 


: : ie 
aspects of company law Such as pre-incorporation contracts, e the forma- 


‘ ; : vee ae 1 
mon = and merging|'* Or companies: and the Iisting.or corporate: securities. 


These directives only-arfkect the taking up and pursuit of self-employed 
eculVities very andirectiy by harmonising provisions regarding the vehicle 
tarouch which Such activities may be carried out. They belong essentially 
to the highly specialized area of Community corporate law and are issued 


pursuant to Article 54(3) (2) of the RecA. 


Transitional Measures 


There are twelve directives that provide transitional measures in order 


Popfacilitate the exercise of the right to a livelihood. Seven of these 


: Fetiare ee 
accompany and complement a liberalising directive on a certain activity 
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ie) 


and five were issued after the Reyners decision (2/74) on the direct applica- 


PElity Of the Treaty. | |° 


The main purpose of these directives is to provide a mechanism that 
Will enable the nationals of Member States that permit free access to a 


certain activity to meet the requirements of those other Member States that 
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make the taking up and pursuit of that same activity dependent on the 
possession Of general; commercial or professional knowledge and ability. |)? 
This is done by obliging the Member States that impose such conditions to 
accepL as Sufficient evidence of the necessary qualifications the fact that 


an E.E.C. national has pursued the activity in question in another Member 


: : 1 : : 
svete for a period of time. a This period of time will vary according to 


bovine the activity “inwquestion and the circumstances under which it has been 


pursued. As regards the retail trade, for example; Directive 68/364 sets 


eu the following rules: 5! 


"(a) three consecutive years either in an independent capacity or 
in a managerial capacity; 


(b) two consecutive years either in an independent capacity or 
in a managerial capacity, where the beneficiary can prove 
that for the occupation in question he has received previous 
training, attested by a certificate recognized by the 
State, or regarded by the competent professional or trade 
body as fully Satisfying its requirements; or 


(c) two consecutive years in an independent capacity or in a 
managerial capacity, where the beneficiary can prove that 
ne has pursued the occupation in question for -at least 
three years in a non-independent capacity; or 


(d) three consecutive years in a non-independent capacity where 
the beneficiary can prove that for the occupation in question 
ne has received previous training, attested by a4 certificate 
recognized by the State, or regarded by the competent 
professional or trade body “as fully Satisfying its require- 
ments a 


These provisions cover various combinations of independent and managerial 
experience with or without previous non-independent experience and domestic 
Qualifications. With the exception of Directives 64/222 on the wholesale 


ie ze 


trade and commercial agents, 2 70/523 on the coal trade and 82/489 


on hairdressing, |<" which allow for independent and managerial experience 


alone, the other directives permit almost any combination. The recognition 
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of non-independent experience alone as a substitute for the conditions 
imposed by the host state is less common, and occurs only in Directives 68/364 


on the retail aoe 68/368 on personal serviceoa P27 55 Or COA toxic 


12 
products e and, to a much less extent, 77/92 on insurance agents and 


sincere a Ae All vthe directives require the experience in any capacity te 
havewbeenwodtained withinva certain) tine prior to the ‘application for 
authorisation to pursue the activity in the host state. This period runs 
from twoo? concen Wenmae ts Proof that the foreign national meets the 
appropriate requirements is to be established by a certificate issued by 
roe otave: whence he comes. '> This arrangement could cause unnecessary 
problems, it seems, when the experience has been obtained in a third 
Member State. 

These Vreansi tions Parrancements are Sard inthe various preambles to 
wane the place of a €oordination of national rules that is mot immediately 
Poscwble becavise Of the arreconciiibility of the discrepancies’ between tne 
Member States Ars As avresult all the directives, except Directives 82/470 
and 82/489, provide that they remain applicable only until such coordination 
is achieved and implemented. Coondination, however, as “only concerned 
with a harmonisation of the required qualifications and not with the status 
aoethie host wcountry of a foreign) national'’s domestic qualifications. ~ This 
is a matter for mutual recognition, and the transitional directives go some 
Way evowards: providing it. Im the rules that have been cited from Article 
4 of Directive 68/364, paragraphs (b) and (d) both accord recognition to 
domestic certificates, albeit in conjunction with some practical experience. 
Most of the other directives contain similar provisions. : None of the 
directives have as yet been supplanted by coordination, but 15 would be 
unfortunate if alternative measures to preserve or increase this limited 


135 
mutual recognition of qualifications did not accompany the coordination. 
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An ancillary purpose of some of the directives that were issued prior 
to Reyners eye was to avoid a disproportionate influx into the more 
liberal Member States of non-nationals who did not satisfy the conditions 
of admission to an activity in the country whence they eames |! Thss 
purpose was achieved by permitting a Member State that allowed free access 
to require nationals of other Member States to possess the qualifications 
necessary for the pursuit of the activity in the country whence they 


1 : : : : 
came. oe This could only be done with authorization from the Commission and 


eneieespect, Of arpspeciinedsactavity and for a limited periodk == The 
Eocuirenent was, Of Courses diuscriminavory and contrary) to Articles. 52 and 
60 of the treaty, / 7° which require non-nationals to be treated in the same 
way as nationals. As long as it was up to the Council to decide upon the 
extent of liberalisation under Articles 54(2) and 63(2) of the Treaty, it 
Woce tree to. limit, a mon=national'seright to a divelihood in this: way. 
However, Since the Treaty was declared by the Court of Justice in Reyners 
we/{4) tol be> directlys applicable, the right derives from Articles 52 and 
Sieawhicn pronibhe such discrimination. “None: of the transitional directives 
mssued after Reyners (2/74) include this Sa tons which must have also 
become inoperative in those earlier directives that contain it. 

The five transitional directives that were’ issued after the Treaty 
was declared directly applicable do not need to be accompanied by an 
appropriate liberalising directive. As a result it was necessary to include 
them in certain facilitative measures that would normally have been part 
ef that liberalising directive. All five provide a mechanism to enable a 
non-national to prove good repute, no previous bankruptcy and financial 
standing, |‘ and Directive 77/92 also requires that Member States adapt any 


14 
Oath that may have to be taken. : 
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The introduction of these transitional arrangements is suggested by 


144 
the general programmes, but they are applied by the directives in some 


Cases*UtO paid employees as werlaea- There is, however, no express authority 
methe Treaty for such measures... Prior to Reyners (2/74) the Council relied 
on Articles 54(2) and 63(2) as*well as Articles 57 and 66 with respect to 
selr—employed persons. ‘Once Articles 54(2) ‘and 63(2) became; vat léast in 
EieeviewrOn ther Council, anoperative upon the direct sapplicability of 
hevicles 52 and 60, the Council was obliged to rely on Articles 57 and 66 
alone. it appears to have entertained some doubts as to the sufficiency 
Smecnis -2UChOriI Ly, 1Or Direovives <(475565 (5/3685 75/309 and 9/7792 use 
Article 235 as additional authority for their enactments and even take the 
Divisvalesvep fOr post—-neymers direcuives of Glicivine Suppore from the 
general aeoeivaanee. However, by the time Directives 82/470 and 82/489 
were issued, these doubts have gone, and the two directives are based solely 
OneArtictess5/ and 66. As far as’ paid employees are concerned, four! of 
the directives that apply to them as well use a combination of Articles 

49 and 235 for the same reasons as were mentioned earlier in the case of 


mutual recognition, |‘? while Directives 82/470 and 82/489 use Article 49 


alone. 
Other Facilitative Measures 


Many of the directives also contain additional miscellaneous provisions 
mewenanle non—natvionals to conform to valid matidonal rules’ that are not covered 


by the other harmonising measures. Prior to Reyners (2/74) they are found 


14 
exclusively in the liberalising directives, y bub Subsequently they “appear 


5 Ad 1G ; ; 54 
in the harmonising directives on mutual recognition, coordimay lon, 


and transitional arrangements. |°° There are threé groups of such facilitative 
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measures dealing, respectively, with matters of proof, the adaptation of 
national rules to accommodate non-nationals, and administrative requirements. 


A common prerequisite for the taking up of an activity in the Member 


Suave: PS procl of =200d repute and no previous bankruptcy. |?> siiehtiy Less 


Bprequent is  thesrequirement that a-person prove his financial shandiag 
Persons wishing to establish themselves as doctors, nurses, dentists, 
veterinarians or midwives may have to produce a document attesting their 
physical or mental health. |?° In all these cases the non-national is as 
Gapable as Navionals of possessing.the necessary attribute, so that ali is 
meeded is almechanism to enable him to adduce the requisite proof. 

Good repute and no previous bankruptcy can be established by the 
PEoauction Of anvextract. from the "judicial record" in the country of 
aba ee On, statling this, eby an equivalent document. '?! Where neither 
are available, such proof may be replaced by a declaration on oath or 
solemn declaration made by the non-national concerned before a competent 
Sienerurty if the Country of Origin, which must also issue 7a certificate 


156 


attesting the authenticity of the declaration. some directives provide 


in addition that, where the judicial extract or equivalent are not sufficiently 
aiformative as to good repute, they may be replaced by an official certifi- 


Cate from the country of origin showing that the specific requirements of 


Mee Where such a certificate is not obtain- 


: 160 
able, the declaration is again acceptable instead. ihe nealti<care 


the host state have been met. 


directives do not include any provisions as regards bankruptcy and provide 
a somewhat different mechanism for good repute. The host state must either 
accept a certificate attesting that the non-national has met the require- 
ments as to good repute or character that are set as a Drerequis1 ve tn Une 
country of ci or, where such a éertificate 1S not 1ssued; i may 


PedWire a judicial extract or equivalent document. /©@ No provision is 
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made for a declaration where this proof is not available. The mechanism 
only applies in the case of establishment, as proof of good repute or 
Giaracter isimotw required of providers of services. | 

Proof of financial standing ican be established by a certificate iesued 
Dye bank a nithe country of origin, where this: method of proof is available 
to nationals with respect to banks in the host eeatoe e At least this 
would yseem tombe the limited wintent. of the identical wording in the various 
directives, which only obliges Member States to "regard certificates issued 
by banks in the Member State of origin or in the country whence the foreign 
national comes as equivalent to certificates issued in its own cone eee 
Nomprevision 1s made for the situation where such certificates do not 
constitute surricient proor. 

Persons wishing to establish themselves in the area of health care may 
be required to prove mental or physical health. They are able to do so by 
Peesenting the document that is required in: their ‘country of grea, oe 
Where the latter state does not impose such a prerequisite as to health, 
wae NOst, Stale must accept as a substitute a certificate assued by a compe-= 
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wewuwautlhority in thercountry of origin. | As) witht proot of ood character 


or repute, and for the same reason, the mechanism does not apply to providers 
: 168 
of services. 

The adaptation of national rules affects mainly lawyers, for whom a 
Ghole directive of facilitative measures has been issued. Directive 77/249 
was issued after the Reyners decision (2/74), one consequence of which was 
to give lawyers a right to pursue their livelihood throughout the Community, 
and it enables non-national lawyers to practice in other Member States as 


providers of services onlvag 2 Even within this narrow category it exempts 


the preparation of probate and conveyancing documents from the scope of 
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the directive. |'° The mechanism that is set up» calis for the recognition 
by each Member State that persons with certain designated titles are 
lemvyers. || and arrangements for them to provide services in the host 
Beat et ule including the vepresentation of a ciient®in legal procesdiness "'— 
The host state may, however, require foreign lawyers who wish audience be- 
fore its courts) vombe introduced properly and to* work in conjunction with 
a national lawyers! The recognition that is accorded under this directive 
relates solely to the status of the non-national as a lawyer in his country 
of establishment; it dOecse hot extend’ to.a mutual recognition of thtststetuc 
throughout the Community, which would, of course, permit the non-national 
lawyer to exercise his right of livelihood beyond the restricted scope of 
the directive and without the intervention of a national lawyer. |! The 
lmitved nature or the recognition is also reflected in the prescribed use 
or the domestic professional Pieielt: and the continvned subj eerioneor sine 
noa-Navionale to the rules of conduct or the country of establishment in 
addition to those of the host state. |! 

The only general adaptation of national rules is the provision in various 
directives, including all the health care directives but not the one on 
tewyers, wnat the formulation of any obligatory oath be modified to ensure 


: 8 é baer ; ree 
that non-nationals are able to take mt Usually this moditicatlon applies 


co both establishment and egaroea, || buy din the directives on denvists: 
veterinarians and midwives it only appears under the rubric of measures 
te, facilitate cio saimanre eS Presumably an oath is not required of 
the providers of services in these activities, for otherwise there would 
Benno, POint LO the distinction. 


Finally, there are measures of an administrative nature that assure 


an easier access to the activity in question. With respect to the provision 
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of services in the health care area, the pertinent directives set down that 

a non-national may only be required to furnish a declaration concerning 

the details of the services to be provided, a certificate from the state 

of establishment verifying that he is lawfully pursuing his activities there, 
acdwa similar cerviticave avvesiing that his qualifications fall wichin 

whe Gireeétive on mutual soogarwien. l In cases of urgency the declaration 
may be made as soon as possible after the services have been genie 
These requirements only apply to non-nationals, but their standardization 
andetime Trecoreni Vion accorded to the Certiticates issued by the country of 
establishment place them among the miscellaneous facilitative measures. 

ine vse Ora tiatle- inthe host state, which is an essential ingredient® sin 
appre: css20nal practice, is-al’so regulated by the health care directives. 

iniey provide that the domestic title 1s to be wees, [ee with some modification 
Vierewmrt cCOnkliGus with a migher title an the host State, Unless ine 

host State requires the use of its own corresponding professional atta 
Somewhat different, but also in this last category, are the common rules 
adopted in Directives 63/607 and 65/264 for establishing Community nationality 
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FOOTNOTES 


Chapter 3C 


ec Chapter 2B; fn. 1/9 for a brief discussion on how the Court of 
Justice has applied this principle. 


“see Che discussion in Chapver 1, pp. 22223). 
see ReCVelewimom tiemdivective and the discussion, intra, 0. 26). 


* See Chapter sBion wes restrictions on the right to pursue a Livelihood 
to see how the Court cf Justice has acted. 


Hans Smit and Peter Herzog, The Law of the European Economic Community 
(New York: Matthew Bender, 1976-1982), II, p. 2-633; P. Leleux, "Recent 
Decisions of the Court of Justice in the Field of Free Movement," European 
Law and the Individual (Amsterdam/New York/Oxford: North-Holland Publishing 
Company, 1976), ed. F.G. Jacobs, p. 84; H. Bronkhorst, "Freedom of Establish— 
ment and Freedom to Provide Services under the EEC Treaty," (1975), 12 


OmlL Rev, 245 at 251-250: 
Os 66 EO COMneas oom Report av. NO. 122 (1975). 


article 57(3) makes only the progressive abolition of restrictions 
"dependent upon coordination of the conditions for their [health care and 
pharmacy] exercise in the various Member States." 
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mere OC Gg sor tee se OO/MIO4., ath. 2, Dhus recognation extends only ve 
uneerignu to) take up professional activities: it does not imply a récogniviocn 
of academic equivalence that could be used as a basis for admission to a 
graduate programme in another Member State - see R. Wagenbaur, "The Mutual 
Recognition of Qualifications in the EEC," European Law and the Individual 


(Amsterdam/New York/Oxford, 1976), ed. F.G. Jacobs, p. 100. 
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Co. Dir. (5/362, art. 4 = €.g@. the Specialty of anaesthetics or 
gynaecology. 


194 


Ireland and the United Kingdom. 
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Article 57(2) 


19. 
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Go Divs (5/302), aris 243 (7/452,, art.. 16s, 78/686, art. 23; 78/1026, 
ert. tls 60O/15e, art. 


empowers the Council to issue directives "for the 


coordination of the provisions laid down by law, regulation or administrative 
States concerning the taking up and pursuit of activities 
persons..." 


action in Member 
as self-employed 
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Directive 
Directive 78/267 
based on Article 


OTe Grae 


73/239 on direct insurance other than life assurance and 


on direct life assurance. 


The latter directive is also 


49, although it does not affect paid employees. 


CGB Oe 


Various institutions are excluded from the scope 
OF the directive, including the central banks of the Member States’ — see 


1 ; 
There are, however, no common rules as to technical reserves. 
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oT irectives 75/363 (doctors), 77/453 (nurses), 78/687 (dentists) 
78/1027 (veterinarians) and 80/155 (midwives). 

uinese doubts may, of course, be connected with the inclusion of 
paid employees as beneficiaries of the directives - see the discussion, 
supra, Dp. 254=255. 


®co. Dirs. 75/363, art. 6; 77/453, art. 3; 78/687, art. 7; 78/1027, 
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Disc ounete Directive 68/151/EEC on coordination of safeguards which, 
for the protection of the interests of members and others, are required 
by Member States within the meaning of the second paragraph of Article 58 
of the Treaty, with a view to making such safeguards equivalent throughout 
Ene Comunity. Dated 9 March, 1968, 1968 J.0. Ll65, ps 8 (S. Edn: 1968 


(1) p. 41). This directive also deals with disclosure, corporate agency 
generally and nullity of the company. 
dele 


Council Directive (//9I7EEC on coordination of “salezuards which, 
for the protection of the interests of- members and others, are required 
by Member States within the meaning of the second paragraph of Article 58 
Opernes (realty, in respect of the formation Of public Jimived ivability 
companies and the maintenance and alteration of their capital, with a view 
to making such safeguards equivalent. Dated 13 December, 1976, 1977 O.J. 
2G, Ds il. 
oCounet! Directive 78/855/EEC based on Article 54(3)(g) of the 
Treaty concerning mergers of public limited liability companies. Dated 
PeOctLOper. WIS. 1975 Wd. L/295,. D.. 30% 


"council Directive 79/279/EEC coordinating the conditions for the 
admission of securities to official stock exchange listing. Dated 5 
Zech. OTD, 19%9 Onc. LOO, Ds. 21. 


Or is novewortny that the Council considers Article 54(3) (gs) to 
have operative effect even after the end of the transitional period even 
Paglgih Foes a 2uideline for the Council's Legislation under Article 54( 2), 
which has fallen into desuetude since that time. 


tesa care Directives C4/222, 64/427, 66/264, 66/305, ©a7 366. 
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Mle these are Directives 75/368, 75/369, 77/92, 82/470, and 82/489. 
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"9see the Preamble to Directive 64/222, 4th recital: 

"Whereas, in the absence of immediate coordination, it nevertheless 
appears desirable to make it easier to attain freedom of establishment 
and) freedom of services in respect of the activities in question by the 
adoption of transitional measures of the kind envisaged in the General 
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"Whereas not all Member States impose conditions for the taking up and 
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is freedom to take up and pursue such activities, in other cases there are 
stringent provisions making the taking up and pursuit thereof subject to 
possession of formal qualifications; " 
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problems, the solution of which requires detailed preparation;" 
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"Whereas it is therefore not possible to effect the coordination provided 
for at the same time as the abolition of restrictions; whereas such 
coordination must be effected at a later date;" 


pililer recivalsrare to. be found in the: preambles to the’ other directives. 
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It should be noted that Title V of the General Programme on establish- 
ment and Title VI of the General Programme on services see the transitional 
measures. as a2 SUDSTItUTe For mutual recognition as well, 


ener Directives 647 2223)64/42/, 65/364, 608/300, 68/360. 


boisce the sixth recital to the Preamble of Directive 64/222: 

MWhereas, as regards States which do not make the taking up of the 
Homivitres th question subjece to eny rules, in order to avoidka dispro— 
portionate influx into those States of persons who are unable to satisfy 
the conditions laid down in respect of the taking up and pursuit of Such 
activities in the country whence they come, provision should be made for 
those States to be authorised, where appropriate and in respect of one or 
more activities, to require nationals of other Member States to furnish 
proof that they are qualified to pursue the activity in question in the 
country whence they come." 


Directives 64/427, 166/304, 68/366 and 68/368 havea simitar recital in 
their preambles. 
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it iS also contrary to Article 42, bul 2b 1s sot Gneluded in any 
directive that applies to paid employees. 
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M6 566 tne sthird recival of the preamble to Directive 75/368: 


"Whereas, in the absence of mutual recognition of diplomas or of 
immediate coordination it nevertheless appears desirable to make it easier 
to attain freedom of establishment and freedom to provide services for 
the activities in question, im particular by the adoption of transitional 
measures of the kind envisaged in the General Programmes...." 


Pesimilererecival 1s found in the preambles to 75/369 and 77/92. 
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lesee Directives 65/1 and (1/18 on agricultural services, 737183 on 
eredit. institutions, and 63/607 on the film industry. “A perusal of the 
summary of directives will complete the list. 
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transport and travel agencies and 82/489 on hairdressing. 
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Chapter 3D 


THE SCOPE OF THE RIGHT 


Title I of both general programmes includes companies and firms as 
beheliciaries Of the right to pursue a livelihood in another Member State 
in accordance with Article 58 of the Treaty. The great majority of the 
directives on self-employed activities that were issued prior to the direct 
aepoltcapility or the Treaty adopt Titde 2 and apply too "natural persons 
and companies or firms covered by Title 1 of the General Programmes... ."“ 
Five of the agricultural directives omit the reference to Title I but none- 
theless apply to "nationals and companies or firms of other Member States."" 
Tworotner directives, 637262 on) agriculture and 63/607 on the film industry, 
Biche iry UNelr Deneciiciaries: rather vaguely as ‘persons specitied under 
Tetle I of the General Proerenne sass This formulavion seems: at wticst 
Signy to exclude companies and firms, particularly when it is compared to 
the unequivocal language of the directives mentioned previously. However, 
Meersons" ‘clearly ineludes companves and firms in Title i and no such 
exweonusion is intended: “in fact, the only directave issued prior to Cirecy 
applicability that does exclude companies and firms is Directive 63/261, 
which confers the general freedom to pursue agricultural activities 
exclusively on "nationals of other Member States having been employed in 
Hes verritory.. Jas paid agricultural qoghenee” clearly Mo company or Trairm 
eo Come within this definition. 

The limitation in scope of Directive 63/261 does not survive the 
direct applicability of a Treaty, from which companies and firms derive 


7 
henceforth their right to do business in other Member States. The Treaty 
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does not, however, prevent a Member State from maintaining a law of general 
application that prohibits all companies or firms regardless of nationality 
from pursuing a certain activity. This is the case throughout the Community 
with respect to the professions, which must be carried on by an individual 
who has obtained the appropriate fuelatieabions:” Thus, the directives on 
the mutual recognition and coordination of qualifications and training in 
the healthy care area and on the facilitation of the provision of legal 


services all apply only to natural persons. 


The General Prerequisites of Entry, Residence and Corporate Recognition 


IMPoOrcder sto exereise the Plent to pursue 2 Jivelihood san imdiyiduar 
Must Denaple VO enter and reside In the host state and a-<company has to 
obtain legal recognition of its corporate status. |° Anything that prevents 
Ene fulfilment of these prerequisites, therefore, will render the right 
micapabie of exercise. All on these possible obstacles have been discussed 


Comer wane thls Suudy So that a breler survey of them will suitice here. 


Publwe policy excepuron. “A Member State may deny entry or residence 
to or withdraw the right of residence from any non-national on grounds of 
pep itespolrey; "public securriy and public health. | Nl though Artuele soe 
of the Treaty extends this sanction to the whole area of establishment and 
services, including the right to pursue a livelihood the Council has seen 
iavevoO restrict it in its implementing legislation LO Uae areas sen sonvry 
and residence for both employed and self-employed pevecns = MALS CSS CewCTLoOM 
is probably binding on the Member Seaton Nevertheless, when a Member 
State denies entry or residence to a non-national worker or self-employed 
Merson, this Obviously affects his right to pursue a livelihood very closely, 


for the right cannot be exercised without a physical presence in the host 
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14 , 
state. theysamenis true of a company that cannot iobtaim or which loses 
the recognition of its corporate status for reasons of public policy or 
; ; 15a 
publacesecurarys 2 it cannot carry on business where it lacks the legal 


Capacity to dosso. 


ihe restrictive Gerinivion of the work connection. In order to enjoy 


the rvehts of entry and residence and of corporate recognition at Community 
Mee? a non-national must demonstrate the necessary work connection. |! 

This is not always possible. Paid employees may not qualify if they are 
working for a domestic employer who is not providing services to the host 
state in question, |@ while companies and self-employed persons are definitely 
excluded if they wish to set up a temporary establishment in another Member 


epee 


The latter are possibly also excluded where the person for whom 
they are providing services in another Member State resides in their own 
Stave: Of establishment .~° Companies and firms must demonstrate in addition 
that they have at least as a secondary purpose the making of a profit. 
With the exception of providers, who are confined by some of the 
agirectaves tosprovidingsservices for recipients who reside in the very 
Suave wWwiere tnemsenyVecesmare Deine performed, —— the secondary legislation 
implementing the right to pursue a livelihood does not expressly reiterate 
these restrictions.°~ However, not too much significance should be attached 


Penis taco, as there is little point to having the right af one =cannov pe 


Bresent to exercise it. 


Non-E.E.C. employees. Non-E.E.C. nationals do not enjoy any autonomous 
rights of entry and residence under the Treaty or the subsidiary legislation 
implementing these rights, but this must be considered an inconvenience 


rather than a restriction on their right to work in another Member State. 


r & : a 
. a > > ee 
one oe pfel@o ti CARs qagias: 6“ ave? el sxseoedt 


_ _- + ant sineeot 
pe we fal tp = Ce at aos spies SIEIOTICD: BEES lala ee ae 


_ Ine ate | a pase gildw 
rad e=ifaud im Ce? sOnhea MS e 2LLdbG 


ne os toa 


7 _ 


m6 o 
! uiiguaseey Sot 
tant Loo sgt Pe) is - aa, er! woe ttl 288 evisol : 


Ss om 
eterrouthe) 36, NNa ees lees fan y1208 ae a a 
sae my 
<6 “yAee PeUS lenctiaw rae es 4h ae 
‘ > ate 


' @ ah 


“ Nites. vie Saari af? 


7 
Py 


ian : if esavoirme os os 2h sE80G ayew is son sb: ei 2 


4 hy © 
3 iver G58 Ss) atw Te eteue 2L3eenoh = a0 2 ch 1c 
, 7 . ‘ oli o) aortzsup a | 
\ ; bay ' _75<)i5e Hy Siw 1 Bae samy 7 
‘ a 2 
: wrasiirmiiees St ia od cetw wade Wf bebuts: 
= t ae . — 
rl of = 
+ en =| i3% OSG .a Yuva’ 7 ‘6 isgjel sat «8 - 
j 4 ™ WY asivAie Se sivese anldbivoeig 
, 71 > 7G oT + ~ ; ws 7 
f Pcum awed: fi at ’ prantabidasee. 
es 0 ar 
{We af 1 AZ Yi! i } [ ‘ eved x 
a 
: * ™ - 
yi cop P idee ong On. ATIVEveND -o % 4uce ome = a 
sp f=ay ow Bh eta ee aa; tae an OLvorag Og ee 


7 
a | 
yhigs stiga aan seqvisemem ori 


rit is ae = yo 
‘si iz 5) une ane 
‘ , 63 0 - flies yh. & Bafrieg 3) stmtn ie . ee 
on iiraie itoelye? "oF ave 


avd a 4 she uf ervsci2 
:23 abl 


284 


For this Jatter rignt derives from their employers, who have a right at 
Community law to the services of non-E.E.C. personnel where these are 
indispensable.“* Nevertheless, the absence of specific provisions regulating 
the rights of entry and residence of non-E.E.C. employees can lead to delays 
and bureaucratic obfuscation that could hamper their ability to take up 

their positions ih a host state, which, in turn, would impair their employer's 
right to pursue his livelihood. As was suggested earlier, the answer would 
seem to be that they are entitled to the same treatment as non-E.E.C. family 


members, whose rights of entry and residence are equally dérivative:-- 


Corporate recognition. At present there is no right at Community law 
to corporate recognition, which must be obtained on the basis of national 
law ones In the case of the provision of services and secondary establish- 
ment there are no problems, as all Member States readily accord the necessary 
recognition. There are problems, however, when a company wishes to transfer 
its primary establishment to another Member State, as the application of the 
real seat theory in some Member States makes such a transfer impossible.@! 
DuL the incidence ofr companies being thus thwarted im their pursule of =a 
livelihood is not high, as, in most cases, a company will want to expand its 


activities to include other Member States rather than transfer its existing 


eccvaolishment . 
The Prerequisite of Establishment 


A self-employed person or a company or firm may only do business in a 
host state by way of the provision of services or through a secondary 
establishment where they can show that they already have an existing primary 

; ies 28 A cient e 
establishment within the Community. In the case of the provision o 


services, this means that they may be carried out "only on a temporary 
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im order’ to set up a secondary establishment, the primary establishment may 
be in any Member See. Where the appropriate primary establishment can- 
ne@ De “Shown CO existye theres is no righty to pursue! a) livelihood: 

dhe ireaty contains nordefinition vor the term “primary establishment." 
Title I of both general programmes suggests that for companies the prerequisite 
is met if they have either their principal place of business or their centre 
On administration within the Community .>! Where, however, only the registered 
office is within the Community, a company will have to demonstrate "a real 
and continuous link with the economy of a Member State, ">" probably Vin tiie 
FOormeor LAvestments or buSiness=activity. This approach taken Dy mae 
general programmes seems to offer a reasonable interpretation of the term.>> 
As far as natural persons. are concerned, they will normally have only a 
Peancioal places oOr business or a "centre of spain” and 1G is 


presumably either of these that must be situated in an appropriate Member 


state. 
The Question of Nationality 


me wnecessityeior H.E-C> matiomality.. “Articles 52, 59 and 60 of the 
Treaty, Title I of the general programmes and all the directives limit the 
right to pursue self-employed activities in other Member States to E.E.C. 
nationals. The provision in the second paragraph of Article 59 for an 
eeeension to non-h.n8.C. mationals of the right to provide Services has nov 
keem acted Upon. The limitation im the directives is achieved eivuner 

Parough the incorporation of Title I of the general programmes™> or by a 
specific exclusion Of non-E.E.C. Papcnaies - Ihe presence Of Tne, imi vavion 


in the Treaty is the most significant, however, as it means that i wal 


Survive direct applicability. 
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Article 48(2) of the Treaty appears to be Similarly restrictive with 
respect to employees, unless the required abolition of discrimination based 
on nationality "between workers of the Member States as regards employment">! 
can be interpreted more broadly to include discrimination against all workers 
Ofva Member State whether or not they possess E.E.C. nationality.. The 
Council took the restrictive view in formulating Regulation 1612/68. Article 
1 of the regulation limits the right to work in another Member State to "any 
National of a Member State" and the other articles on eligibility for employ- 
ment follow Suen: The only possible exceptions are the first sub-paragraph 
or Article 3(1) and Article 3(2), which’ make no mention of such a limitation. 
However, it is probable that these latter provisions are meant to be 
iver pVeled iy The Alzent or Whe restrictive nature of ‘the (surrounding 
articles, and, in any-case, they are of little assistance in view of the 
limi vablom invArticie 1 

Atthough newther the Treaty nor the secondary legislation confer upon 
non-B. E.C. nationals the right to engage in paid employment in another Member 
State, they may nevertheless work abroad where their services are necessary 
pomuule realizaviom of their E.&.C. “employer's right to a livelihood. In 
miese Circumstances, the right of the non-B.E.C. national derives solely Prom 
EXenaDOlaTlOn Of Testrictions on his employer. Thus 20 is now seu out 


Separately in the Treaty or the secondary legislation but instead is referred 


to very obliquely in connection with the employer's rights. 


Is limita riOnmon Cue. autonomous fiecnth vO pursue a TaVveli hood los kh. HRs 
nationals follows as a logical consequence from the similar limitation 
Placed upon the rights of entry and eeeuaege ie. woulld be rather point— 
Hess to give foreign nationals a right to work or do business within the 
Community without according them the pre-conditional rights Of entry and 


residence. 
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Domestic nationals. There is an apparent discrepancy in the treatment 
of domestic nationals under the Treaty, for, whereas they are covered by 
Be DrOvVISLONS On paid employment, * tne Provision: of Series = and the 
Seuting up or va secondary establishment, they do not seem to benefit from 
the right to set up a primary establishment in their own pouatea, Getta 
interpretation of the Treaty provisions, however, the Court of Justice has 
applied a uniform criterion to determine whether they apply to domestic 
Peeionaia. Its view is that, provided they have severed their connection 
with their own country and thereby become assimilated to the position of 
non-nationals, domestic nationals may enjoy in their home state all the 
Greies accorded by the Treaty, including the right to Sét up a@ primary 
pataniishment. © Conversely, where they have not so severed their connection, 
eney are nou protected=by—any of the Treaty provisions. 

fe 2s rare that domestive nationals will be refused the right to enter 
and reside in their own country, | but, they will be barred from employment 
or self-employed activity as a matter of course where they cannot conform 
to national laws. This is what happened in Knoors (115/78), where a Dutch- 
man was refused an authorisation to set up a contracting business in the 
Netherlands because he did not possess the requisite qualifications. Knoors, 
however, contested the denial of authorisation and claimed that he was 
entitled to have his six years as an independent contractor in Belgium 
accepted as the equivalent to the Dutch qualifications pursuant to 
Transitional Directive 64/427. Relying on the narrow wording of Article 
be of the Treaty, the Dutch authorities demurred, arguing that a domestic 
national wishing to set up a primary establishment in his own country was 
not covered by Community law. The matter ultimately came before the Court 


Of Justice, which wupheld Knoors' claim on the basis of the princaple 
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Pererred tO in the preceeding paragraph; domestic nationals, it asserted, 
are always entitled to the protection of Community law where 

-..-OWing to the fact that they have lawfully resided in the 

territory of another member-State and have acquired a trade 

qualification which is recognized by the provisions of Community 

law, [they] are, with regard to their State of origin, in a 

Situation which may be assimilated to that of any other persons 

enjoying the rights and liberties guaranteed by the Treaty.48 

Tne practice Of the Council has always been to include domestic 
habwonals as beneficiaries of all the Treaty provisions on personal mobility. 
imeyeare 2ncluded as beneficiaries in Title Lor the general programmes, ‘7 
pidmiie O1recEives mostly Pollow Sut, e€Lther iby Mncorporating Tutte i 
Oe pa cicullarly since direcy applicability, throvehn speciiic wording co 
bALS ico The inclusion of domestic nationals is) especially important 
with respect to the harmonising provisions of the secondary legislation, 


nor. Oocvherwise, they would not De able to exercise fully the rights that 


have been held to accrue to them under the Treaty. 
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FOOTNOTES 


Chapter 3D 


1 ; : ; 
Article 58 provides that companies and firms "shall be treated in 
the same way as natural persons who are nationals of Member States." 


Rise AruICcle i ot Darectives 64/224, 65/7) and 69782. 
article WeOte Direct vess677 530. 67/531,.) 677/532, 68/1 92 -andeos/ 145r 


‘article Ch both directives. 

Title 1 of the General Programme on establishment stipulates that 
Penne persons senticled to: benefit from the abolition of restrictions: on 
freedom of establishment. ..are...nationals of Member States...and companies 
or firms...." (Emphasis added). Title I of the General Programme on 
services is couched in analogous language. 


ier ete 1 (emphasis added). 


(Gomever, Abr CLen os MrOneWwaAUCh tas Tight derives, doeessnot unm alt 
peobabiliey Give them adirectly effective right Co corporate recognition, 
witboout which the right to) do business 1s: incapable of exercise = see 
Grapter 20, pp. 12i—i24 and anfra, p. 284. 


“ies frurele: 69(1)\(a) of Directives 737239 and (97267, which Sstipulaves 


that only companies may carry on the business of direct insurance within 
the Community. 


The health care directives on mutual recognition apply primarily 
to persons whose training satisfies the terms of the appropriate coordination 
directive, and the coordination directives apply only to natural persons 
eSeCeUCOnaDibss (5/a0ce Arter ls 6s (17/458, arti, (338 (e/Ger, artselse ds 
78/1027, arts. 1, 2; 80/155, arts. 1, 5. The directive on the provision 
of legal services likewise applies to natural persons - see Co. Dir. 77/243, 
Diet ee 2). 
10 4n Anglo-Irish partnership must obtain recognition of its right to 
sue and be sued. 


"lohapter 20edealsswith this exception, which is based on Articles 
48(3) and 56 of the Treaty. 


| Gis Aiea ere 64/221 


eee ee ciecusedonan Chapter 2D,-ppia bo0=1olk. 


eee van Duyn (41/74) . 
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Vor should be noted that at present corporate recognition is determined 


according to national law - see Chapter 2C, pp. 123-124 and infra, p. 284. 


1 
‘gee Chapter 2A. pp. 71-81, 2B pp. 107-109, and 2C,, pp. 1290s 34 


8 

See Chapter 2A, pp. 74-75, and 2B, p. 108 where it is suggested that 
a general right to work for a domestic employer in another Member State 
can be derived from Article 48(1) of the Treaty. 


"S66 Cnaprver 2h sp. (o and 2B, Dp. 100. 


ee ee Chapter 2A, p. 7S where it 1S mooted that it may be SuUrfreient 
that the provider be established in a Member State other than the one where 
he ws performing the services. 


Osee Chapver 2Gy) p. 1290. 


ee Con Dirs.. 65/1, art. 302) 64/654. art. 42). But see tie 
discussion in Chapter 2A, p. 78 where it is asserted that this confinement 
fomulira Vireselriiele 590 the Treaty, which only requires thas the 
Recipreny of Che services ‘be a resident of a Member State other than the one 
wiere the provider is “established. 

“Ithis is especially true of Article 1(1) of Regulation 1612/68, which 
applies to “any national of a Membér state." 


ot See the discussion insChapter SB, pp. 232-233 ‘ahd p. 234. 
See chemarscussiOneane Chapter 2As p13. 

eo sec thesdiscussion in Chapter 2C. <pp. W2i—i25. 

“ltpid. | 

28 


The Convention on Mutual Recognition of Companies provides in Article 
3 that companies that have their central administration outside the Community 
may be required to show an existing establishment in a Member State in order 
Penovcalm recognition. This would effectively extend the prerequisite of 
establishment to the setting up of a primary establishment as well - see 
Ciapter 20,7 pp. 132-133. 


eI o66 Cow Dirs. 65/1, art. 3(2)s 67/7654, art. 4(2) Vemphasis added). 
Cois wording reflects the iatent of Article 59, which requires vhay wie 
provider be established in a Member State "other than that of the person 
for whom the services are intended." 


article Byeny JON es 


"But see the discussion in Chapter 2C, p. 131 on the additional 
requirement in the Convention that a company have its presi severed Orfice anh 
the Community. 


3<nitle I of the general programmes. 
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eee Chapter cc. sn. 13. 


Orme LeVivissfOund) slatersalia, in Co. Dirs, 65/1, art. 22); 
67/654, art. 4(2). 


=? one Dieore les i Ot wa rectives 65/ |. .66/365,,.and 64/420. 


3°see Piethe Lee Son rec uines 637261, 16//530,, 6 5od Ol 5 ocn8 OS oe. 
emcmos/V45. wievicles 2, 4 and 6 Of Directive 75/362, refer, as do all the 
G@ipecvives on mutual recognition of health care qualifications, to dualifi— 
cations "awarded to nationals of Member States." 


eee added. 


Oo ee Article 6, which proscribes the use of discriminatory criteria 
in "the engagement and recruitment of a national of one Member State for 


a post in another Member State" (emphasis added). 


cee Arirvele 54(3)(f) of the Treaty and Title ILIA, para. 4 of the 
General Programme on establishment. The General Programme on services 
only rerers to Tne right of non-E.m.C. personnel 1m COonmection with therr 
Wieii OL sentry it litle: 2. sOnm no occasion is. there an explicit reference 
tO non-E.E.C. nationals, but these provisions have no relevance for E.E.C. 
nationals - see Chapter 3B, fnn. 193 and 194. 


gues Chapter 2h, Dp. C|—S62 and Chapter 2B, p. 109. 


Une Aone 48 applies generally to workers of the Member States. 


Te eaean ett: 59 applies generally to nationals of Member States. 


*“Santicle 52, para. 1, 2nd sentence applies to mataonals of any 
Member ovave. 

oT ptiere 52, para. |, 2nd sentence only applies to nationals Os ‘one 
Member State wishing to establish themselves in another Member State. 


ices Knoere= (115/75), woilcn is discussed in Chapter 1, pp. s2-54 
and infra. In Auer (136/78) the Court of Justice seems to uphold the 
exclusion of domestic nationals, but it is suggested that Knoors 
(115/78) more accurately expresses the Court's attitude - see Chapter |, 
pp. 32-34. 


cee (NS ree WOT 22C MLR. 35% sabe 26K 


oe can happen - see Saunders (175/78). 


goo ai eecr ol) eae (Lan a co) etreomt 


i tle I refers to "nationals of the Member States" without restriction. 


Oe: Article 1 of Directives 65/1, 68/365, and 64/429. 
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Chapter 3E 


THE EXCEPTION OF PUBLIC SERVICE AND OFFICIAL AUTHORITY 


—— eC 


THE SUBSTANCE OF THE EXCEPTION 
inyeodguction 


The grounds upon which this exception may be used against non-nationals 
ace Nov uniform, In the case of self-employed persons Article 55, of the 
ireaty states that the protection of the Treaty may be withheld from persons 
Wneseceactivities "are connected, even occasionally, with the exercise of 
orficial authority." in addition’ the Council is given the power under the 
Second paragraph or Article 55ev0 extend the application of the exception 
LO other activities. -Article 48(4) is worded more broadly to include all 
bata employment in the public service but gives no discretionary authority 
vomune Council Colextend) the exception. With the exception of the Council's 
role under the second paragraph of Article 55, and subject to the control 
om une: Courtrof Justice,) ih is up toethe Member States to decide when and 


how to apply the exception. 


The Definition of a Connection with the Exercise of Official Authority 


Article 55 of the Treaty permits the use of the exception where the 
self-employed activity of a non-national has only an occasional connection 
with the exercise of official authority. This formulation raises two 
questions, namely whether a whole activity may be barred to non-nationals 
where its pursuit involves an optional connection with official authority, 
and secondly, whether mere contact with a person exercising official 


authority is sufficient to establish the necessary connection. 
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Both these questions were raised in Reyners (2/74), a case that con- 
cerned a Dutchman who was denied access to the Belgian legal profession, 
inter alia, on the basis of Article 55. All the Member States that made 
submissions to the Court of Justice agreed that the use of the exception 
was only justified if the activities of a lawyer in Belgium necessarily 
mnvolvedta conneculon with the exercise of Official authority. The Lrish, 
British and Dutch governments also took the view that there was no such 
necessary connection at issue, but Belgium, supported by Germany, maintained 
that it was provided by the lawyer's inevitable contact with the judicial 
process. 

taetis judement the Court of Justice strongly Supported the unanimous 
Opinion of the Member States making submissions that exclusion of non- 
nationals from a whole activity is only warranted where a connection with 
pacecvercise Of Official authority 12s an integral part Of that activity. 
Reterring Specifically to the legal profession the Court asserted that the 
connection must be "linked with that profession in. such a way that freedom 
of establishment would result in imposing on the member-State concerned the 
obligation to allow the exercise, even occasionally, by non-nationals of 
TUnCtLONS appertaining to official authority." The Court then went on 
to reject the Belgian and German contention that mere contact with the 
judicial process, which it accepted as an integral part of the legal 
profession in Belgium, constituted the requisite connection: 

Professional activities involving contacts, even regular and 

organic, with the courts, including even compulsory cooperation 

in their functioning, do not constitute, as such, connection 

with the exercise of official authority.¢ 


As a result of these deliberations the Court concluded that the 


exception of official authority could not be used TG deny access’ vo Une 
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Belgian Mar iy the case oF Mrs Reyners, for, once contact with the courts 
was ruled out as a connection with the exercise of official authority, there 
was no other integral part of the legal profession in Belgium that came 
within the exception: 

THe most typical activiures of the profession Of avocat, in 

particular, such as consultation and legal assistance, and also 

representation and the defence Of parties in court, even when 

the wnvervention Or assistance of the avocat 1S compulsory or 

a legal monopoly, cannot be considered as connected with the 

CxXErcise Gf OTbicial authority. 

Reyners (2/74) thus answers the two questions raised by the wording of 
Article 55 in the negative. It makes it very clear that a whole area of 
endeavour is not to be judged by the nature of certain optional activities 


Heche tt and sthat. a -cOMmnection with Official authority requires thar va 


mon—national actually exercise the authority himself. 


ihe Derinition or Orficial Authority 


The Court. of Justice does not Give any comprenensive definition 1 
Reyners (2/74) of the concept of “official authority,” telling us only 
that judicial power comes within the concept but that the normal duties of 
a lawyer do not. This is unfortunate, particularly as the Commission and 
Advocate-General Mayras gave the Court ample reason to pronounce more 
broadly on the issue by setting forth their own definitions. The Commission 
suggested that it referred to "prerogatives outside the general Haegt 
while the Advocate-General invoked in grand Hegelian manner "the sovereignty 
end Majesty Of the State." The prerogatives that exist outside the general 
law are the executive, legislative and judicial powers of the state to affect 


the rights of citizens, and this is indeed surely what is meant by “official 


euchority." As Smit and Herzog put it: 
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Invessence, the question seems to be whether a person is vested 

with sovereign power and acts in that capacity.© 

Using this definition Smit and Herzog include among the activities to 
be barred to non-nationals those of notaries public and process servers in 
France and Belgium, where they both act as an arm of the Seis. | On 
the other hand, they would exclude chartered accountants, whose reports 
remain private documents even if they are prepared pursuant to a statutory 
salteecee: In Haug (U.K.) the Comptroller of the Patent Office rejected 
taewmuse or sthexexceptionain the case of patent: agents, pointing out that 
Lanyon tal authority 2m relativon to patents is exercised by the Courts 
and various Government Reser eceaeae Likewise, the Commission in its 
Opinvon vos september 125th, 1980 criticised the Dutch contention that deep-— 
sea pilots come within the exception on the ground that they do not take 
ever the official authority exercised by the captains. of ships but merely 
perrorm a technical aunscai, |” The criterion common to all these examples 
js) whether or not the activity involves an executive, legislative or 
judicial act. Where it does, the exception applies; where it does not, 


Article 55 can have no application. 


The second paragraph of Article 55 gives the Council an ill-defined 
authority to extend the use of the exception based on the exercise of 


official authority. Wyatt and Dashwood believe that this authority is 


in the case at bar While it is clear that the Council can only extend 


295 


at eee ie tee on 


rn) extn weet bonita nian 70 bes an 


ao‘ wiiomnes sevlat ” OR SA ew tos ss a 


cert sate 


modwshlAla ee rasan 


seen ws 8S reaital apne re Mo MAL 


usd uh eG éleeae ines Fe Hand @cd ue mmliqeoks % 


uray) en 4 S62 Poatiee or a 
afi me ive bate Add oft (a a Soe sismringet eee ~ ot ov 
~geth ach? wenetine ast ait aabaspal+ wager ,AIeS ronan M2 ness, 


OG. 


soe toy aie Te winbtqes all: dd teyiseers Ys inoue desi. 


ye Obad! (1@, eb Pleads, Fon iuStt> 47 " wei sonu seater: 
j i ; 


i ay PBL Hines 


ue 


4 _ ayer Sr 


Oi h att: os 


Phen § . moe Clas afete faltiiives @ sada saint - 


' gor 0b Feqb- gat, BALES ei) We aehhierks wt nuatat anne 


in oh 7) oth.) Qaeiggs aot ina oly ,.epob 31 ensiW =» Jos Le 


vah qunabieh Meet ipatia ust) yoinedgle BEAR 


not sane hae gt 26, 0l4¥ id 


at boy heeios qt yi tnortsua"D 


do, 


it4uoseh) we-eey oval yl ividoe ods JOA 8% cen 
7% —_ 


hig 
‘(eblaiiiaaa on evan aaa = 
ats 
- 


or 


ey GN seve dt Sl plens > 198990784 Caer 
_ a 

‘ened Helideies Se FU es ans SeetKe OF 

jit erieearne? bet Siew «=. icd ee 


(enti BARTVIG W. ert iioxs: ets) tas? 


eal wieght es oat abised. of af 


= 
— 


a 


296 


BicmexemoL LON evo aculVvities that. are connected with official Alehoritys 
Wyatt and Dashwood seem to go further than is justified by the wording of 
the paragraph, which states quite broadly that "[t]he Council may...rule 
tMeu Che provisions of this Chapter shall not apply to certain activities.” 
A more liberal and, it is suggested, accurate interpretation of the authority 
conterred by these words 1s that it is intended to complement the strict 
Himues placed upon the use of the exception by the first paragraph of Articie 
55 by permitting the Council to declare that certain activities shall be 
surmoruty and, as such, to fall within the exception. This is certainly 
what the Council appears to have done on the one occasion that it has used 
es authority under Article 55(2); 

A€tIVIties Connected witm the exercise of official authority in 

a Member State shall, in the Member States in question, be 


excluded fromethe provisions Of this directive. These activivies 
aresas Lollows: 


io France: 
the sale by auction of goods and other articles of moveable property 
byYsOlticers publics Or /Orficers ministeriels; 


in Italy: 
the sale by auction of goods by mediatori in the exercise of 
Geile OLLicl al autres; 


in Germany, Belgium, Luxembourg and the Netherlands: 
partici paylonuby court palliffs and notaries in auction sales; 


in the United Kingdom: 

the Salewor goods in execution of a court order (1) in England 
and Wales by sheriffs, under-sheriffs, or sheriffs' officers 
or (b) in Scotland by messengers-at-arms, sheriffs! officers 
or any person authorized by a sheriff to act as such; 


an Ireland: 
the Salé of goods in execution of a court order by Sheritts, 
under-sheriffs or court messengers; 


in Denmark: 1 
the sale by auction of goods by auctioneers. 
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The Ambit of Article 48(4) 


The exception contained in Article 48(4) is much broader in scope than 
WesrequmvealentwineArticie(s>, for iteicovers all employment.in the public 
Service regardlesssof whether the exercise of official authority 1s involved 
Orinov.) in France and Germany, ror vexamplée, it. has: been used to exclude 
non-nationals from the teaching profession. Nevertheless it has often been 
suggested that the exception for employees should be brought into line with 
that for self-employed persons. |“ There is much to be Said for this suggestion, 
WeLomenas Ou assyer been vaken up Oy the Court of Justice, for there is no 
reason to treat employees more harshly than self-employed persons. The mere 
fact that the government rather than a private individual is the employer 
doecsenOu HjUSLIfy cam interference with the right to pursue aelivelinoed: 

A WOradsor "Caution eis,, hewever, an order. Lt as simportant toa note 
macsessential balance that usvstruck in Article 55 between che Limivation 
Omecne ruse of phe texception tolactivitles: Invelvingsthe exercise of official 
authority contained in the first paragraph, and the discretionary power given 
tothe Gounci] tolexpand the application of therexception contained in 
the second paragraph. Article 48(4) would lack this balance, were it to 
be given a restrictive interpretation. As a result the Member States would 
DealerG with a@=provision identical im scope to the Tirst paragraph of 
beticle 55 without the possibility for corrective measures by the Council: 
Dlewea situation couldmwell lead to a tacio agreement among thewMember 
States not to observe the Treaty on this point, and this is not the sort 


of precedent that should be encouraged. 
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THE. SCOPE OF THE EXCEPTION 


The Treaty states very broadly that the provisions on personal mobility 
do not apply to employment in the public service! or to self-employed 
activities that are connected with the exercise of official authority. '® 
This formulation suggests that all areas of freedom of movement are covered 
byethe exceptions, buL this is not so. Their very nature must confine 
Enelrrapplicarizon To the realm of employment, and the Court of Justice has 
restricced them further to the right te pursue a livelihood in ats decision 
Masthe sougiu case (152/73). 

Sotgiu (152/73) concerned an Italian who worked for the German post 
office and was paid a lower separation allowance than that available for 
mavionals. He complained thal this constituted a discriminatory condition 
Or employment in contravention of Article 7 of Regulation 1612/68. The 
German postal authorities rejected the complaint, inter alia, on the ground 
inaw the regulation was mot applicable to conditions of employment in the 
pUbIiTCG Service, which was totally exempted from the provisions of Community 
law by Virtue of Article 48(4). The matter came before the Federal Labour 
Court, which referred the issue to the Court of Justice. 

In its reply to the reference the Court of Justice rejected the svand- 
point of the German postal authorities, holding that Article 48(4) only 
applies to access to public service positions; it cannot be used to deprive 
a non-national of the right to equal treatment in the work place once he has 


VW 


been appointed. Although this decision was based on an interpretation 


Of Article 48(4), the same principle must also hold true for Article 55, 


which on this point is couched in language of similar scope to that of 


Article felwhayae 


ee A lank 
Sener 


_— 


hi _ a | 
ea ere 


te _ 

T swrtver dwn sivaciiaie pee Gil? dW heTesnNod oF panos ) 

swan aie sib omaha Herre 21 sete Steegnoe netdetuorn 
y as. ee? 
tO ee war a fon ab ated 400% 
sat wohinbl TOTES “ate > nie sore 
inloaly aaleah arte ox wakeb? mente beta 
ertvnl ote a — a | 
aie g\' |p-p HENAN Oma 330 — 
PAG cunei Srcd at celta aga ns igd Seareohoe LETASEND oe 
ees 

io oflkdlaes; Sane sail A somvpite paWetesse sawol 2s bieq: 

Lies eeee a 2. fein Tate ie hated 23e0O> frag Jens sen tniqnog” eh 
att’ .ea\sry sate Ligah $6 PF slobik Ws woltoavensqoo ME 


: 
bein sth. is Bae Bol oy SVT game acl. Dedeetor eelt Ly0nsus. Lesa 


a: i) Jobpyconye shes, penbyebqer a @CGaotiqgs Jon sew onsets 
‘niin aqme vand set mol Tpigebes yereso) hew Aaliw eo 


oad sn Sane ‘aerenip? 9 em orlt > 44s eiolin& Jo eudny ¥ 


ff wie 
oh Lagu rte Holt Sia; of eel of. beyie lees 
tks aad. dopgiae ea ae S190 qite orn en ott ot vligenerl 
ion aT) 254 an \2aititen Wacaiid teil Stan leveng naamed otf Te 
ci ae seu ad fe ome 2. enol etpriee alioug 04 208508 od eas 
4 op eau och @, tehy- ade 16 SERED Tae Of Jogin eat 16 
ve) thdeehabtay ae va tet paneian ala? Hagen stA is 


i) Bled Wate Saar Sreiaaliq aune ott OTE 
woe seine ee See at esis ef Jalog ei 7 


Zug 


It is not clear what the position is with respect to promotions within 
Ene public service. |? On the one hand it could be argued that the denial 
of promotion infringes the non-national's right to equal treatment once he 
has Deen appointed and, as <such,,is prohibited by the Court of Justice in 
Sotgiu (152/73). On the other hand it can be maintained that the refusal 
tO promote a non-national to another position arises from the fact that he 
fas Now rile Or Gaccess; LO thatepositvi0on. It is submitted that this second 
Viewpoint as) the more acceptable, for all a non-national has a-right to 
expectraccording (o,the Court of Justice in Soteiu (152/73) is that ne be 
treacved equally in the position that he actually holds. Moreover, to hold 
otherwise would be to invite the Member States to refuse non-nationals 
Becess, CO eCven tne most lowly positions in the public “service for fear of 
being obliged to promote them to sensitive positions that they wish to 
reserve for nationals. 

Although the exceptions contained in Articles 48(4) and 55 have no 
airece relevance touthe rights of entry and residence, their use can indireculy 
Sitect tneir exercise. A non—national"s right of residence 1s premised on 
actual employment or self-employment, so that, if he is barred from a 
Servain Position or activity, he may be unable to obtain the right. The 
exceptions are less likely to affect the right of entry, which is based on 
a subjective desire to work. Nevertheless, if a non-national were to evince 
the desire to do something that clearly falls within the exceplLions , such 
as become a judge, the immigration authorities would presumably be entitled 


to refuse him entry .<° 
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MOTE problem of promotions does not occur for the self-employed as 
they have no employer to promote them. 
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THE RIGHT TO EQUAL TREATMENT 
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Chapter 4A 
INTRODUCTION 
thew Lesislation 


ime list Of Applicable Lezislarion 


Treaty Provisions 


PeerCles: (40, 495, 54 De, 545 5S, 59, 60, 63; 66, 220 


General Programmes 


General Programme for the abolition of restrictions on freedom of establish- 
ment, issued) pursvant to Article 54(1) . 


General Programme for the abolition of restrictions on freedom to provide 
services, issued pursuant to Article 63(1). 
Secondary Legislation 
(a) Employees 
Council Regulation (EEC) 1612/68 issued pursuant to Article 49 
Counce) Directive 68/7360/EEC, issued pursuant to Article 49 
Commission Regulation (EE) 1251/70, issued pursuant to Article 48(3)(d) 
Council Directive 77/486/EEC, issued pursuant to Article 49 
(b) Self-Employed Persons 
(i) General legislation 


Council Directive 73/148/EEC, issued pursuant to Articles 54(2) 
and 632). 


Council Directive 75/34/EEC, issued pursuant to Article 235 


(ii) Particular activities (Directives marked with asterisk also apply 
to employees) 


Aericulture and horticulture: Council Directives 638/201, G272oc, 
65/1, 67/530, 67/531, 67/532, 68/192, 68/7415, 71718. 
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Catering industry: Council Directive 63/367. 

Goal» trade: Council Directive 707522. 

Kilm industry: Council Darectives 63/607, 65/264, 68/369, 70/451. 
Financial institutions: Council Directives 73/183, 77/1/7380. 
Forestry and logging: Council Diréctive 67/654. 


Healthy Gare proressions: Council Directives 15/3628, | TT/454%, 78/6865 
78/1026%, 80/154%. 


iMsurance LOOuSstrys Council directives 64/225, 73/229, (27240. (9/20. 
Manufacturing and processing: Council Directive 64/429. 


Mining, quarrying, prospecting and drilling: Council Directives 
64/428, 69/82. 


Miscellaneous aculvivuves: Council Direcuives 637340. 
FubliG uuvilittes-=Counerl Directive o6/ 62. 
Public works: Council Directives 71/304, 71/305." 
Real estate and other business activities: Council Directive 6/7/43. 
TOxTe =prodvcus:mCouncil Directive (4755/. 
Wholesale and retail trade: Gouncil Darectives: 64/2235 (647 224, 607 goa 
All these directives are summarized in the Appendix. 
(c) Employed and Self-Employed Persons 


Council Regulation 1408/71/EEC, as amended by Council Regulation 1390/ 
81/EEC3, issued pursuant to Articles 2, 7, 51 and 235. 


Council Regutation 574/72/EEC, as amended by Council eet ee 
S/05/S1/ BEC, tsacued pursuant to Articles 2, 7, oi), and 225. 


Council Directive 80/1263/EEC, issued pursuant to Article 75(1){c). 
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General Introduction 


Prior to the end of the transitional period the right to equal treat- 
ment for non-nationals derived exclusively from the secondary legislation 
of the Community and from the national measures enacted pursuant to ts 
while the Treaty constituted merely the source of authority for these 
provisions. ! As far as equality in the work place was concerned, this was 
regulaved by the same legislation that granted the right to pursue a liveli-— 
hood with the result that the same system operated for equality as for 
meine. The right of employees to equal conditions of employment was 
thus established on a uniform basis by directly applicable Regulation 
1612/68, while the right of the self-employed to pursue their activities 
on an equal footing with nationals was formulated in principle in the 
general programmes and then brought into effect by directives issued in 
accordance with and by reference to these programmes, which thus retained 
am importance in this area that they did not have in relation to the rights 
or entry and residence.” 

[Re right vo equal. Pe eae under the Treaty. as bt Mas, Deen inverprerca 
Dymune Council and the Court of Justice, does not, however, Stop at the work 
puece, anG@ Other legislation in the form of directives and regulations was 
mesued With respect tO family rights, Social, f2scal and housing righvs and 
tie right to remain in the host state after the cessation of employment. 
Mest Of tis additional legislativon only atrected employees, as selr— 
employed persons were restricted to the directives referred to above with 


the exception of some provisions on family rights. 


Mie Position Prior to the End of the Transitional Period 


ee 
— —— C8 


Employees. The major pieces of equalising legislation during the 


transitional period for non-national employees were Regulation 1612/68 on 
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equality in employment, housing and family rights, Regulation 12517 70non 
the right to remain in the host state after having been employed there, 
and Regulation 1408/71 on social security. Family rights also crop up in 
Directive 68/360, which gives family members a right of entry and residence, 
and in Regulation 1251/70, which gives them a right to remain permanently 
in the host state with the worker if he should decide to exercise this 
S6pt1on for fame ee 

The content of this legislation will be discussed in detail in succeeding 
parts of this chapter, and so it will suffice at this stage to make some 
@eneral observations on it. The first point to be made is that, despite 
Ene reference in the Preamble to Regulation 1612/68 to the need to ensure 
equality of treatment for non-nationals so as to bring about their integration 
pico the host country,;—-tire equalising legislation, even taken as a@ whole, 
eid nev In any way provide a comprehensive right to equality in all matters 
toatl pertain Lomsuch imtvegravron. IL dealt instead only with specific 
aspects Of the right to equality, and, even here, the wording of the pro- 
VEstons 1S) Sometimes unnecessarily restrictive. This is particularly the 
Case in the area of family rights... It would Seem, for example, from the 
language of Article 7(2) of Regulation 1612/68 that family members have no 
Siva srignt, to social wand fiscal pener ite. Witle Article |2 or the same 
regulation limits access to the educational facilities of the host state 
to children of the non-national Siistvegeee There are also problems con- 
cerning the right of non-E.E.C. family members to take up employment !* and, 


perhaps most important of all, there are ambiguities ang ain pawaROns 


surrounding the definition of the beneficiaries of family rights. There 


are less problems with the specific rights accorded the employee himself 


except that the wording of the legislation would appear to Cconiine his 
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might Toysoclalvand fiscal benefits to those that flow directly from nis 


eonrracteor employment > 


self-employed persons. With the exception of Directive 73/148, which 
gives all self-employed persons the right to be accompanied by their family 
to the host state, and Article 11 of Regulation 1612/68, which gives the 
non-E.E.C. spouse and children of self-employed non-nationals the right to 
take up paid employment, the only equalising legislation that applied to 
non-national self-employed persons during the transitional period was contained 
Hane ROirecti ves, -On the Liberalisation of Speciric activities. § To. the 
extent that this meant that equal treatment only became available on a 
precemeal basis as a directive was issued om a particular aces no 
disadvantage was normally entailed. If a non-national was not yet allowed 
to pursue his activity in another Member State, he could not install him- 
self there and hence would have no call for equal treatment. Only on rare 
occasions was there a lapse in time between the granting of the right to 
Pursue and activity and that of the right (oOo do so an conditions or equality 
with nationals. Directive 64/429, for example, established the right of 
non-nationals to engage in manufacturing and processing activities, but 
equal access to public works contracts for the non-national involved in 
construction was not accorded until seven years later when Directive 71/304 
was issued. | 

The real disadvantage incurred by self-employed persons in having to 
rely almost exclusively on the liberalisation directives for their right 
to equal treatment during the transitional period results from the limited 
scope of the equalising provisions in these directives. For, although 
nearly all the directives incorporate Title Til of the general programmes, 


which sets out a general prohibition on all discriminatory measures tnat 
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Mosiieshinder non-nationals im their pursuit ‘of an activity, |? it would seem 
nonetheless that the protection they afforded relates only to the conditions 
Om COIne DUSINeSss .iatle Til does, it is true, dncluide the denial “or the 
right to participate in the social security scheme of the host State as a 
speci le wWilustrallony or sarpronipitved discriminatory measure “© and “vhnas 
provision, together with the broad language of the general prohibition, 
could be taken to infer that Title III aims at a comprehensive right to 
equality covering all aspects of life in the host state. On the other hand, 
apbethe other diiuvstravions of discrimination that are given in Title Tit 
Pucieac Uimiting access to Sources Of Supply or distribution outlets, 
making the pursuit Of an activity more costly by taxation and other finanicral 
Burdens -- and granting less favourable treatment in the event of a state 
takeover Of the business,-~ are concerned with equality in the work place, 
enaeat, 1s probable that social Security rights were mentioned because Caey 
will normally accrue as a result of being self-employed. The directives 
Pmiemselves SUDDOrt aurestrictiave: view of the import or Title Lil, for chey 
include no matter unrelated to employment in the additional specific pro- 
visions that they contain. These provisions invariably deal with the right 
to financial help for carrying on a pieciiecs ae the; prohibitwon Of ards by 
a Member State to its own nationals that will distort the conditions of 
their establishment in another Member State,~> the right vo membership: or 
trade and professional eee ona or the right co envoy specii ne 
taxation allowances and paPhorieatiods | 

In all probability, therefore, self-employed non-nationals not only 
did not possess a comprehensive right to equality in the host state during 


the transitional period, they also did not enjoy equal social and housing 


benefits beyond the right to join the host state's SoClal Security scheme 
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or family rights beyond those of entry and residence accorded by Directive 
73/148 and that of employment for certain non-E.E.C. family members granted 
by Article 11 of Regulation 1612/68. They certainly did not have any right 
to special social security arrangements or to remain in the host state 

after terminating their working life, as the secondary legislation required 
by the Treaty to create these rights<° did not apply to self-employed persons 
during the transitional period. Only in matters affecting their business 


were the self-employed definitely and adequately protected. 


The secondary legislation and the Court of Justice. Although the 
secondary legislation was paramount during the transitional period, it was 
Sita) Peer Comune conbrolvonr the (Court cof Justice, whose Gask Duis 
under the Treaty to interpret the secondary legislation of the Community 


2) Both before 


Mevicutvons and tO ensure Its consistency with the Treaty. 
and atter the transitional period the Court has exercised this jurisdiction 
to safeguard and, wherever possible, to extend the rights of persons covered 
by the Treaty. It has ee this in three ways; by striking down Community 
Provisions that restrict personal rights im contravention of the Treaty, 
by upholding secondary legislation that appears to go beyond the narrow 
econrines of the Treaty, and by giving the widest possible interpretation 
Howspeciiic provisions of Community Law. The Court's jurisprudence in this 
erea Has Deen discussed perores = but it deserves a Special mention in the 
@onvext Of the right to equality because of the crucial role it has played. 
The Court has used its power to strike down inconsistent secondary 
legislation most frequently in the case of the Council's social security 
legislation, some provisions of which purport to allow Member States ‘to 
curtail rights obtainable under national laa A good example of tne 


Court's approach is Ciechelski (1/67). In that case a worker had contributed 
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21 periods of insurance under German law and 113 under French law towards 
an old-age pension. Upon his retirement he should have been entitled under 
French law, which set 120 periods as the maximum number of required contri- 
butions, to 113/120ths of the full pension, but the French government 
instead used the aggregation and apportionment provisions of Regulation 3 
ehnmsociral qe ne in order to include the German contributions in its 
Calculation of the payable benefit. Accordingly, it paid to the worker 
only 113/134ths of the full pension. The Court of Justice rejected the 
French government Vs calculation on the basis that 1t was contrary to the 
Treaty provisions on personal mobility that a regulation based on Article 
51 should operate in such a way as to reduce the amount of a benefit pay- 
able under national ne in thenCoury'ssview, Article 5] exietedro 
extend the rights of migrant workers and not to take away rights that they 
already possessed. The Court took a similar view in such cases as Moebs 
(92/63), Kalsbeek (100/63) and de Moor (2/67) and ‘has used the: Same approach 
Since direct applicability an Manzoni (112/76, Petron (24/76), (Gravina 
(s0i7/79) and others. “Although the Courts nullifying power is nov restricted 
bor Che Community stequalising legislation, av has been wsed vorereatest 
e1fect in this area im order to prevent the legislation from becoming 
counter-productive. 

While the Ciechelski line of cases aims at safeguarding a person's 
Pights ateinational law, the Court"s acceptance of secondary legislation 
that goes beyond the confines of the Treaty has safeguarded Community rights, 
including the right’ to equality. Especially important for this lauver right 
is the Court's approval of the provisions on family, social and housing 
rights for employees despite Article 48(2), which could be construed as 


is 34 
restricting the right to equality to conditions of employment. In 
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addition the right to equality has been extended in scope, as have all the 
other personal mobility rights, by the Court's inclusion as beneficiaries 
of domestic nationals who have severed their connection with their home 
eountry>> and by its insistence that the Treaty prohibits discrimination 


iieracte aswell sas’ in len’ The Court also has upheld the application of 


the social security legislation: to situations that do not really come with- 
in the purview of the Treaty concept of personal mobility. The possibility 
ror such an application arises because any E.E.C. national who is’ insured 
under the social security scheme of a Member State is covered by the 
legislation’ and because some benefits are made available to persons who 
have no work connection to the Member State where they are Meee 
Thus, in van Dijk (33/64), the insurance company of a Dutch national who 
was working in Germany but who was involved in an accident in the Nether- 
lands was able to rely on the subrogation provisions of Regulation ar? 
despite the Tracy that its clienG had ne work connection co whe Netherlands: 
But at least in this case the person concerned was a migrant worker so 

that it could be argued that the operation of the provision was in keeping 
much Arpicle 51, which authorises special social security arrangemenus for 
migrant workers. In Maison Singer (44/605), however, the Court went even 
further and permitted the use of the subrogation provision in the case of 

a German tourist who was killed in France and who had never worked anywhere 
but Germany, thus upholding not only the availability of benefits regard- 
ess Of a work connection but»also the right toxsuch benefigs of all 
persons insured under the social security scheme of a Member State even 
where they are not migrant workers. It should be noted, however, that 
although decisions such as these are relevant to the right to equality in 


as much as they confer rights on persons that are normally restricted to 
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those people covered by the law of the Member State where the risk 
Maverialises, they do not affect the right to equal treatment of a non- 
national ina host state. Indeed the peculiarity of these cases is that 
they are concerned with persons who are not migrant workers and with bene= 
PLcs thattarise ourside ithe host state, 

While the safeguarding of existing national and Community rights by 
the Court of Justice has doubtless contributed much to improve the lot of 
migrant workers within the Community, its extension of their right to 
equality by a very Liberal anterpretation of the secondary Legislation is 
perhaps even more Significant. This aspect of the Court's jurisprudence 
Wes, already wbeenridiscussed ian Chapter 1 with Specific mention or ius 
decisions ain Micheles iq76/¢2) and Fhioring Ceri With respect to the 
Vatter case, it should be. noted that, in addition to extending the protection 
egainsh discrimination ai torded by Article ((2) cor Regulation 1612/ceuito 
cover a social benefit unconnected with the worker's contract of employment, 
the Court also imcluded the members of his family as beneficiaries of the 
benefit. This represents a further extension of the strict language of 
caerarticile, wer dt means that the Court was interpreting Articte /(2)) as 
applying not only to benefits unconnected with the contract of employment 
buc also to benefits that accrue to family members independently of the 
worker. In other words what is set out in Regulation 1612/66 as a worker's 
benerit becomes in the Court's hands a family benefit. “The full inpert or 
ime Micring decision (32/775) does not seem to have been penned. probably 
due to Advocate-General Trabucchi's statement to the Court that the fare 
Reduetion on the French railways, which was the social benefit at issue an 
the case, could still be considered a benefit for the worker even when 
applied to his family on the basis that it represented an alleviation of 


Mis Tamily financial responsibilities. *¢ However, if Trabucchi's view had 
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formed the rationale for the Court's extension of the benefit to family 
members under Article 7(2), it would not explain why the Court was prepared 
to accord the fare reduction to them even after the worker's death when he 
no“ longer) had any family responsibilities that’ could be alleviated... in 
fact’ the Court based this aspect of its decision on Article 7 of Regulation 
1251/70, which grants family members remaining in the host state after 
their prinicipal”s death the continuing protection of the equalising pro- 
Wisions Of) Regulation 1612/68, = and this rationale would only make sense 
if Regulation 1612/68 was interpreted as @iving them a personal rigny to 
Bie Deneiacs menvuioned Tn wAriicle: 702)" Final confirmation that the Court 
did intend in Fiorini (32/75) to include independent family benefits under 
Mer iever ((2 Sais providedtby its decision ine Inzirdil lo- (63776). where 2 
advanced the article as-an alternative ground for according a special grant 
rOwche handicapped adult son of an=italian worker inh Fieaioe ue Certainly 
tiat behnerit could nov be considered’ an alleviatzon of the worker™s 
meSsponsi Ol tLes. 

There are many other examples of this type of extension of equality 
fights by the Court of Justice. In Casagrande (9774), for example, it 
interpreted Article 12 of Regulation 1612/68 on education rights as including 
an equal right to educational grants as well as to access to the facilities 
themselves. This case thus follows in the footsteps of Michel S (76/72), 
where the Court had applied Article 12 to grants for handicapped persons. 
Other illustrations of the Court's approach are best given from its decisions 
on the Community social security legislation, to which the Court has constantly 
given the widest possible interpretation. If we look at its treatment of 
the grant for handicapped persons of the type at issue in Inzirillo (63/76) 


and Michel S (76/72), we see that it has assimilated them to invalidity 
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benefits by a generous interpretation of the term "benefits" in Article 1 
(t) of Regulation 1408/71. 7° i keeping with its decision in Fiorini 
(32/75) it has also made them available to family members by subordinating 
Article 1(f) of Regulation 1408/71, which suggests that social security 
benefits are only available to such persons when the national legislation 
expressly ise provides; sto Article 211); which the Court has construed as 
giving them an autonomous right to benefits that come under the regulation. 
It did this in Mazzier (39/74) and Fracas (7/75), where the national legis- 
tation twas silent ton family rights, sand in dnzirillo, (63/76), where French 
law explicitly excluded the family member in atestien. 

Inissintercprevive rele of the Court hasbeen particularly rerucial ag 
the area of equality because of the narrow scope of the secondary legis- 
lavvonvanid vaerrestrictave nature fesome of its Language. The more 
Significant decisions’ are those that were made prior to the end of the 
transitional period when this secondary legislation was the only source of 
pies rieht, TOlequality, bub tne Wourt has continued to give a wide anterpre= 


eee Rn 
tation to secondary law even after direct applicability i for reasons that 


will be mentioned in the following section. 


The Position After the End of the Transitional Period 


ee 


dhewcdevelopmenty of a reaty right vO equality.) DBaeserfirecr or the 
jecvarativoneby the Court or gustice im 2ts) 1974 econ” that ene Treacy 
had become directly applicable and effective since the end of the transitio 
period was that henceforth the Treaty became the ultimate source of the rig 
topequality. Since that time, therefore, it has been possible vo rely 


directly on its provisions to make good the gaps and inadequacies in the 


Secondary legislation, which, as in all other areas of personal mobilatvy,; 
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was relegated to the subsidiary role of clarifying the rights bestowed 
by the Treaty. The effectiveness of the Treaty as a guarantee of equality 
was, however, attenuated by two important factors, namely, the complex 
nature of some of the unequal treatment and the deficiencies in the Treaty 
see te 

In discussing the relationship between the Treaty and the secondary 
tegrslationatver vie end of the transitional period an Chapter 1 {91t wes 
pointed out that some discriminatory practices are too complex to admit 


or aaresolution by judicial fiat on the»basis of the Treaty alone: t- 


In- 
Stead) it is necessary to remove’ the discrimination by detailed secondary 
legislation, which retains an autonomous force despite the direct applica- 
DIltoyeOr the Treaty by vircvue Of Rts andispensability. “such autonomous 
secondary provisions are most frequently required in the area of equal 
treatment, where such vital matters as the right to special Social security 
arrangements, the problem of double taxation, and the right to remain in 
the host state after the cessation of employment need specific implementing 
legislation. By 1974 the necessary legislation had been issued with 
BPespect to social security arrangements and the rignye to remain 
DOU Only slo Wwhercase of employees. hea erar eas the Serr —empiro ved 
were concerned, there was no equivalent legislation and the Treaty did 

not even expressly provide for such measures. This meant that they 

were without any rights in these matters, for, although the 
Court may extend the scope of necessary implementing legislation by “a 

broad interpretation of its provisions, it cannot make good the total 
absence of such legislation. However, in the years following direct applica- 
bility, these gaps were plugged by Directive 75/34 giving the self-employed 
the right to remain in the host state and by Regulation 1390/81 extending 


the social security arrangements to self-employed persons. 22 The problem 
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of double taxation, on the other hand, has remained Unresolved. No legis- 
lation has been issued on this matter pursuant to Article 220 of the Treaty, 
and even the draft directive proposed by the Commission in 1980 only deals 
wien the double taxavion ofirrontier workers. 
Even where a matter was capable of being resolved by direct recourse 
to the Treaty, it was not immediately clear following direct applicability 
whether the Treaty provisions were capable of providing an effective source 
OP eC ner right: ToOvequalivy.. sliey appeared, arter all, to restric’ equality 
for employees to their conditions of work, and it offered the self-employed 
nothing beyond a guarantee against distortions caused by aids given by 
Member States to help the establishment of their own nationals and the right 
pomuseexey iaOn—f aC. Wpersonne aneoumer Member States... Certainly tne Tourt 
Cr wuUusScace Seems to have=been discouraged by the deficiencies. tn thes ireaty, 
LOGeLuU continued UG amternprer the secondary Legislation in che widest 
possible way as a means of extending the right to equalaty.: = Buc ip would 
be incorrect to state that the Court ever despaired of using the Treaty as 
erdirect., Source Op this right,?> ror it had declared as"far back as 1969 
that Community law had to assure the principle of equal treatment?’ and 
had consistently supported the Council's disregard of the apparently narrow 
scope of the Treaty equality provisions during the transitional period.?° 
What the Court did following direct applicability was to follow a 
two-pronged approach. While using the secondary legislation in appropriate 
cases to solve a problem of equality on an ad hoc basis, °° it developed at 
the same time an interpretation of the Treaty provisions that accorded with 
the inner logic of personal mobility. Using Article / as an interpretive 


guide, the Court took the view that as Articles 48 to 66 implement the 


general right to equal treatment set out in Article 7 ihe wie arcavor 
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personal mobility, they must reflect its comprehensive scope. In Walrave 
and Koch (36/74) eit put the matter thus: 

Heticles 7, 43, 59 have in common the prohibition in their 

respective areas of application, of any discrimination grounds 

of havionality.2/ | as Sitpeas Bere ae 
This view was repeated in Royer (48/75), where reference was again made 
in connection with Articles 48 to 66 to "the prohibition of all discrim- 
imation. 7sen ‘rounds oT, nationality.">° Thus, Of the basis of this reasoning, 
une Court was able co regard the specific instances of equality that are 
meautoned in the Ireaty, such as the right to equality in employment. in 
Article 48(2) and the prohibition on the use of aids for establishment in 
Article 54(3)(h), as merely illustrative of the general right to equality 
that, despite their unhelpful language, the Treaty provisions must be 
datverpreted as bestowing. Innis reasoning is at the basis of the cases 
accepving the Council's legislation on equal rights, and it culminates in 
Choquet (16/78), where the requirement by a Member State that a non-national 
duplicate the driving test he had taken in his home country was held by 
the Court to be a possible infringement of the non-national's general right 
wo equality under the Treaty. 7 

The two prongs of the Court's approach come together in Fracas (7/75). 
In that case the Court granted a right to non-derivative social security 
benefits to the son of a non-national worker, but, although 1 based its 
decision on a generous interpretation of Regulation ace 71, ie usta aed 
its generosity by reference to the father's general right to equal treat- 
Ment: 

Indeed, if this were not the case, a worker anxious to ensure 


to his son the lasting enjoyment of the benefits necessitated 
by his condition as a handicapped person, would be=induced net 
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to remain in the member-State where he has established him- 

self and has found his employment, which would run counter 

to the object sought to be attained by the principle of free 

movement of workers within the Community. 6! 
the Court, used identical language in Inzirillo (63/76) te gustify an 
maverprevanion of Articie 1(f) of Regulation 1408/73 that virtually emascu— 
lated the ayaa ike thereby underlining in dramatic fashion wie face staat 


the Treaty does bestow a right to equality that is both general and avail- 


able in) vhe face of inadequate Secondary legislation. 


Rarmonising wlecislation. As owiti the right to pursue a livelinood that 
Plows Tremaine reaty, the right Co equality contained an Article 4c to 66 
is not effective against non-discriminatory national laws that nevertheless 
put non-nationals at a chiescueninas. 2 This shortcomings 1s, however, Less 
Ouse problem invthe area tof tequality for two reasons. “lm othe farst cpllace, 
most of the disadvantages accrue from laws that affect national and non- 
Mationals in dike manner, such as high taxation rates, inflation, inadequate 
or inferior medical facilities and strict labour laws, and which the non- 
Macional can hardly expect to have changed for his benefit. Secondly, 
where a national measure does put the non-national to a particular dis- 
advantage, it ts less likely to be susceptible of an objective justification 
that the Court will accept, for, while there may be good reason vo provecy 
the public interest before allowing a non-national to work in a given area, 
Hees dificult to Gustity treating him differently once he is working. 
Pomp ibs evenimore difficult to justify denying him benefits, for no 
reasonable public interest can require that non-nationals be treated as 
second-class citizens. For these reasons, therefore, the harmonising 


legislation of the Council has little relevance in the area of equality 


either before or after the transitional period. The one exception is 
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Directive 80/1263, which provides for the exchangeability of national 
driving licences. The most that can be said of the other harmonising pro- 
visions is that the coordination of national laws will indirectly affect 
EACsrightslo equalaty by establishing identical conditions for nationals 


and Aone dana Saad ceee 


Directive 77/486. Directive 77/486 gives the children of non-national 
workers the right to free tuition to facilitate their initial reception 
into the host state and obliges Member States to promote the teaching of 
the mother tongue and culture of non-national children. Both these rights 
would appear to go beyond the scope of the meine” which requires the 
elimination of discrimination against non-nationals but not any special 
Ereatment, for them. Although it could De argued that the absence of these 
Prenes would result in discrimination in fact against non-national children, 
such an argument would open the door for all manner of demands on a host 
Stabe, such aS the provision Of official servrces in foreign languages. 
Spcetal treaument for different religious groups, amd) even a vove. Whale 
such demands would be in order within a single er eeree! if must be remembered 
that the European Economic Community is a loose association of sovereign 
states, who have not yet ceded their authority in matters touching on 
polivical and civic rights. And the question of language, 10 is suggesved, 
falls within this sovereign area, while the provision of free tuition in- 
volves an expenditure that goes beyond the mere negative obligation to 


eliminate discrimination that is contained in the Treaty. 


iijewsuchority for ther Secondary Legislation 


We are concerned here only with the social security legislation and 
Directives 77/486 and 80/1263, as the other legislation has been discussed 


in the preceeding chapters. 
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Regulations 1408/71 and 5T4/T2°° are based-on Ariicless 5, / and<2 
er ene Treaty. “sruicle 5| Contains express authority for the Council to 
make special social security arrangements, and the possible significance 
OL Article ( has been mentioned in Chapter 1 69 The Use on Brrieles, 
which emphasises the role of the Community in raising living standards and 
increasing stability, probably relates to arrangements for the unemployed. 
The major amendments to these two regulations, Regulations 1390/81 and 
3795/81 respectively, also cite the same three articles but use in addition 
Article 235, which authorises the Council to take appropriate measures 
to attain a Community objective where the Treaty does not provide the 
Mecessaryespecitic powers. ~1his use of Arvicle 235 2s Clearly intended Lo 
Gover tne Parlure. of the Treaty to. anciude an equivalent provision to 
Meticle 5) Tor the séelii-employed. 

Direcbive (7/486 on the education of the childrenof migrant, workers 
has. regard to the whole Treaty but cites in particular Article 49. This 
Pact, together with the reference in the title and Article 1 to the children 
of workers, means that the offspring of self-employed people do not enjoy 
Ene rights contained,in the directive. This is a serious Omission, as 
these rights do not flow directly from the Treaty, which cannot, therefore, 
make good the deficiency in the directive's scope. It is to be hoped that, 
Pena practical matter, the children of the self-employed will be permicved 
access to the facilities set up under the directive. 

No such problems are present in the case of Directive 80/1263, which 
Mempased On Article 75(1)(c) and applies to all molders of a mavional or 
Community driving licence issued by a Member State who acquire a right of 
residence in another Member State. This means that not only non-nationals 


but also non-E.E.C. nationals can benefit from its provisions for the 
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automatic exchange of driving licences between the Member States. This is 
particularly important in the case of non-E.E.C. nationals who are sent 


to work in another Member State by their E.E.C. employer. 
THE SUBSTANCE OF THE RIGHT 


1. General Introduction 


The right to equal treatment is not concerned with whether a person 
can live and work in another Member State, which has been the issue in the 
two preceding chapters, but with how these two basic rights are to be 
exercised. Equality of treatment has to do with the circumstances under 
which a non-national actually lives and works in the host state. As such, 
tims ai Csseltlal parvy Of, Dersonal MOoDLIlity rights wn the BEC for, although 
the rights of entry and residence and the right to pursue a livelihood are 
oie pillars of this personal mobliity, the right to equal treatment qualities 
Bopule cement, thay holds them up. /° ip order for treedom jor movemenu. te 
have value, it must be exercisable in freedom and dignity and this, as the 
Council recognises in the Preamble to Regulation 1612/68, "requires that 
equality of treatment shall be insured in fact and ii ad 

But if equal treatment is the necessary complement to the basic rights 
tias Make Up personal mobility, it must also go beyond the specific confines 
of these rights to be effective. Discrimination that affects any aspect 
eeetne lire of non-navionals in the host state can act as a disincentive wo 
movement, and what is needed to remove such diSincentivesis nothing less 
than the complete integration of the non-national and his family into the 
tife and society of their new eountry. | The Court Or JUSE1Ce Mas. recoznised 
this in evolving its interpretation of the right to equality enshrined if 
Articles 48 to 66 of the eae ana tne (Council refers to the need for 
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unbegration in the Preamble to Regulation 1612/68." 
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The scope of the right to equal treatment is thus as limitless as the 
fecundity of human imagination in setting up barriers against non-nationals. 
io vhe succeeding parts or this Chapter some of the more frequent and 
effective of these barriers, which have called for a specific legislative 
response, are discussed. As with the right to a livelihood, the right to 
equaliey tocludes the prohibition Of Dotn differentiation between the 
like - discrimination in law - and the failure to differentiate between 
ene uniike — "discrimination win fact. Both types of discrimination are 


expressly proscribed an the secondary legislation'° and by the Treaty as 


me has been interpreted by the Court of jemace |< 


DLSeriimiMeicaola ala Ibe 


Although the Court of Justice takes the view that the right of a non- 
National to equal treatment under the Treaty precludes “any discrimination 
one the grounds of nationality,"'! it has nevertheless permitted Member 
Buaves tO attach Community and national formalities to the exercise by 
Hon—nationals of heir rights oF aneanl” and residence!’ and their “ight 
to pursue a Tetinee Such formalities could be seen as violating tne 
principle of equal treatment, but the rationale for tolerating them is that 
either they are necessary to ensure the proper operation of the Treaty, as 
in the case of Community formalities, or that they are only allowed where the 
exercise of the Treaty right in question is not made dependent upon their 
fulfilment, which is the rule laid down by the Court for national poe les. | 
In neither case is the free movement of the non-national imperilled, and 
so there can arise no inequality of treatment under the Treaty, which is 


concerned only with the rights necessary to attain full economic personal 
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DLSCCMMAeE Oa ala lee 


The Court of Justice has made it very clear that, as with all the 
other Treaty rights and in particular the right to pursue a livelihood, the 
right to equal treatment requires the abolition of discrimination in fact 
as well as in law. In Sotgiu (152/73), a case dealing with equal conditions 
of employment, it stated this principle with unmistakeable clarity: 

The rules regarding equality of treatment, both in the Treaty 

ang ie Article jor Regulation No. 1612/08, forbid not only 

Ove discrimination by reason of nationality, but also ali 

covert Torms of ¢discrimination which, by the application of 


evherecraterma of edit ferentiation, ead in fact to the same 
result.82 


ihe discussion of discrimination inafact ineChapter oa iow nus 


epplacablescoyche richr co equality, but with two qualificarions; ~The 
mirst concerns the: criterion of residence, which, except in the case of 
providers, is usually unacceptable as a basis for discriminatory national 
Messureserelaving LTovtThe riehu tor pursue va ieoninocdn Although this 
eriverton is! similarly unacceptable in principle in the area of equal treat— 
ment, there are nevertheless certain specific rights that may be fairly 
based upon it. There would seem to be good reason, for example, why a 
Member State would wish to reserve the right of access to scarce housing 
facilities to persons who plan to reside permanently on its territory. 
Similarly a Member State can surely restrict educational rights and social 
and fiscal benefits unconnected to employment or self-employed activity to 
residents. Why should a person who lives in Member State A be able to 
require Member State B, where he works, to educate his children or pay him 


social welfare? It could be argued that such rights accrue to him by 


Virtue of the taxes that he has paid to the state of employment, but more 
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@fven than not ‘such frontier workers pay tax in their state of peoie cic 
However, the Court of Justice tends to extend as many benefits as possible 
to non-nationals, and it might well adopt the same approach here. Its task 
will be made easier by the fact that only educational rights are expressly 
Oinked to Che criterion of residence in the secondary legislation.°» 
the second qualification of the discussion on discrimination in fact 
gaeChapter’ 3B is thay the Court. of Justice appears to be Jess willing to 
accept objective justification of general measures that disadvantage non- 
nationals when they relate to the right to equality. For example, whereas 
it has accepted the need for national qualifications as a preredursece Go ride 
rignt to pursue a livelihood without enquiring into whether the duplication 
mivolved 1s really justified by the public interest that 16 eeryecs | ala 
hassnot been so understanding with regard to similar duplications Unrelated 
to employment or business activities. In Choquet (16/78) it refused to 
accept without question that the dictates of road safety necessarily justi- 
fied a German law requiring a Frenchman with a valid French driving licence 
to take another driving test in Germany; it held instead that the require-— 
ment would contravene the Treaty if it was unreasonably burdensome in pro- 
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Harmonisation 


The harmonising provisions of secondary Community law are concerned 
primarily with putting in place mechanisms that will enable non-nationals 
to pursue their livelihood. Their relevance to the righ wo equality | is 
limited to the equality that flows from the establishment of uniform con- 
ditions of taking up and pursuing certain activities, such as direct 
89 tS 90 ae howe 
insurance and the business of credit institutions, an Oo some Specific 


equality rights that they contain. The latter occur mostly inthe healin 
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Gare directives on the muuual recognition of qualifications: and ere an fact 


Ssuperr i uOUS In view of the direct applicability of the Treaty.” 


Private Discrimination 


The main thrust of both the Treaty and the secondary legislation is 
against discrimination through the legislative, administrative and execu- 
tive acts of the Member States, but the Court has expanded the scope to 
include what may be termed the "semi-public" acts of individuals and pri- 
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FOOTNOTES 


Chapter 4A 


"as amended by Drrective e2//e, 1982, OVS. L438, Dp. 214 
“As amendedsby Directive 767609, 1978 O.3. 12255 p. 41. 
34981 Ove bl4s, D. Ie The amendment took efrect on July Tsu, 1962. 


*Only Regulatiom 1390/61 uses Article 235 as its authority. 


1981 Ox. Lofe, Ps ft. Lhe amendment took effect on July st, Woe2. 


ena Regulavion 3/95/61 18 Dased on Article 235. 


lov Lacy this sivuavion Lasted a little longer, as i was. not until 
1974 that the Court of Justice stated that the Treaty provisions had become 
dicectly vappitcabie and directly errective - see Chapter 1, pp. 192271. 


oor aediscuss210n OF this system, see Chapter 3A, pp. 1el=184. 


I For a discussion of the continued importance of the general pro- 
grammes for the right to pursue a livelihood = see Chapter 3A, pp. 183-164. 

Oath the sexcepeloneor Regulation 1251770, all twnese pieces of Weeis— 
lation superseded previous enactments, of which only Regulation 3 on social 
Securivy, the precursor of Regulation 1408/71), retains any relevance for 
tis scudy. come of the crucial decisions of the Court of Justice an the 
social security field were made on the basis of Regulation 3, and its 
Peovisions will be referred to in discussing the cases. For this reason 
details of Regulation 3 are given in the list of secondary legislation 
BCnOueh tt ts no longer in etrect. 


Wess the sdrscussion in Chapter 4D, po. 42)—422. 


4 


ooee the discussion in Chapter 4D, Dp. 419. 


>See the discussion im Chapter 4D, pp. 476-417. 


“See the discussion in Chapter 4D, pp. 427-432. 


eee the discussion in Chapter 4B, pp. 346-348. 


i sec Chapter 3A, pp. 183-185 for a discussion of the piecemeal 
liberalisation of self-employed activities. 


another example is the situation of the holders of <agricultural 
leases pursuant to Liberalisation Directive 67/531, who were not accorded 
equal access to credit and government aid until one year later by way of 
Directives 68/192 and 68/415 respectively. 
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the only real exception is Directive 63/607 on the film SOUS Bei, 
as Directives 67/530, 68/192 and 68/415, all of which deal with aspects 
OF equal "treatment, 1m the pursuit of agricultural activities, Maye 4 
specific purpose for which the general language of Title III would be 
inappropriate. 


Teele TURA betas (|. 

eOse . ' ; 
Title IITA, para. 2(i) (2(g) in the General Programme on services). 
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3ritle IIIA, para. 2(j) (2(h) in the General Programme on services). 
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yeaa tnese Mavvers, fall inve: the category of discrimination thay is 
too complex to abolish in the absence of detailed rules provided by 
secondary legislation - see Chapter 1, pp. 23-24. The Treaty provides for 
implementing legislation in Article 48(3)(d) with respect to the right to 
Femara and in Article 51 with respect to social security. 


a eones 164 "and 173. 


se Chapver =, DD. (-o . DD. 5-6, and pp. 29-37. 
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33° 4967] CeMule Re alO2 sat 203-204. 


"asec CMapver wavoe 24 -o6 4 pln vaddinlon avon tie Mic Men ot ior ie) main 
Euerini: (32/75) cases mentioned im Chapter 1, the reader is also, reierred 
to Casagrande (9/74), where the Court upheld Article 12 of Regulation 
1408/71 on family education rights, and Callemeyn (187/73), where the 
Court was prepared to use Article 7(2) of the same regulation to found a 
claim to an allowance for handicapped persons unconnected with the employ- 
nent CONLract oF the claimant. 
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38 article ee Wi) (a)vot Regulation 1408/71, for example, provides 


for the provision of sickness and maternity benefits to persons who are 
staying in another Member State for whatever reason. 
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Derrick Wyatt and Alan Dashwood, The Substantive Law of the EEC 


autonomous benefits accrue to the family under Article 7(2) of Regulation 
ieW2/6e: 


He O76 | w C.MoLR. 568 at 580. 
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Pio 7ed sec Male Res 5o6uat 505. 
woe Callemeyn, 187773, [1974] E.C.R. 553 at 562, where the court 
explicitly states that Article 1(t) “must be undérstood in the widest 
possible sense." 
the decision of the Court in Inzirillo (63/76) was based on Regulation 
1408/71 but Article 7(2) of Regulation 1612/68 was given as an alternative 
basis for the award. 


Se teeiat (32/75) and Inzirillo (63/76) were decided after direct 
euplicability; forrexample. 


see Chee 5 (Wie ISR 
ee pp. 23-24. 


Onn s legislation is based on the Council's residual power under 
Pebicle 235. 


14980 Or Gs he php. GO. See the discussion in Chapter 48, pp. 351-352. 
eo gee Gasagrande (9/74) and Fiorini (32775). 


ions Smit and Peter Herzog, The Law of the European Economic Community 
(New York: Matthew Bender, 1976-1982), C.S. 1981, p. 2-146. 


cele 1560 ee PO 70dy C.Mile Re 194 sat e201. 


Po gee Supra Pp. 9813-315 and Chapter I, pp. 34-36. 
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98/1976] 2 C.M.L-R. 619 at 636. 


I the Court took the view that there would be an infringement of the 
right tovequality where "the conditions imposed by national rules on the 
holder of a driving licence issued by another member-State are not in 
proportion lo, thesrequirenents*of road safety." [1979] ArGsMel.Re 5385 
at 546. 

60 ; 

For axdiscussion of this case, see supra, p. 315 andeChaprer 4D, 
Pp. 364-365, 424-425 and 430-431. 


610 1975] PaCRMeLeR. 442 -at 455: 


62) 1978] Oe G-MeL-n. 596 ab 604. For a discussion of this case.) see 
Supra. Oma andaChapter 4D, pp. 431=432. 


es Chapter 3°, pp. 194-199. 


Osea iba es (Se. 


ae Debrrcularethis: 1s=tne emrect, of thesdirectivyes coordinating 
Ene taking uprandspursuit of insurance activities = see Chapter 3C, pp. 255-259. 


2 Oss reealso the viewror Jean-Claude Seche, "Free Movemeny of Workers 


Under Community Law," 14 C.M.L.Rev. 385 at 397. 

OT see Minority Schools in Albania, Case No. 182, P.C.1.J., Series A/B, 
NOw.O4 .—ihuspcase 1s, diecussed in Chapter |, fn. 1. See also the provision 
for minority educational rights in the Canadian Charter of Rights and 


Breedoms, Se) 23. 


SR epulation 574/72 deals with the practical implementation of Regu- 
iabtone (40S; 7s bub 2b 26 not discussed if cvhis Study, which confines 2L— 
Self to the principles of the Community social security scheme. 
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ae recital. 


tee Wyatt and Dashwood, op. cit. at p. 140: 

"Freedom from discrimination for Community workers, although limited 
explicitly to the employment context in the Treaty, could not be achieved 
without requiring appropriate adjustments to all fields of national law 
and practice which might be likely to have an effect on the conditions 
under which migrants take up and pursue employment." 


(see supra, pp. 31/-399. 


tre final words of the 5th recital talk of the need to ensure "the 
conditions for the integration of ...[the non-national's] family into the 
mosh country .™ 
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with respect, tO discrimination in fact, See Co. Ree. 1612/68, 
Preamble, 5th recital and art. 3(1), 2nd indent; Title IITA, para. 4 of the 
General Programme on services; and Title IIIB of the General Programme on 
establishment. Discrimination in law is forbidden by the specific 
provisions on equal rights in the secondary legislation and as a general 
principle by Title IITA, paragraph 1 of the general programmes in relation 
to self-employed persons. 


6 
q See, Chapter Ia pp. 3-325, Chapter 3B, pp. 194-195 and antra, 
pp. 325-326. 


ie emer and’ Koen, 36774, 11975) 1 ©.M.L.R. 320 at 332 (emphasia 
added). 
78 
pee Chapter 2A, pp. 68-70. 
79 


See Chapter 2B, pp. 99-101. 
Wes Chapter 3h, p.. 194 and Chapter 4B, pp. 332-323. 


1 
: eee Chapter 2h, pp. O9-/O;Chapter 2B, pp. 100-101, Chapter 3B, po. 194 
end Chapter 4B, pp. 332-333. 
e To7a Vn CR. 154 at tod. 


Sees pp. 194-199. 


So cee Chapter 3B, pp. 1904-199). 


The draft directive on double taxation for frontier workers (1980 
eo. sO. te, De Oo) reflects this general: practice by Laying down inArticile 
1 that the Member State of residence shall be the principal taxing authority. 
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aeee Walraverang Koch (36/74) and Dona (13/76)"= see, “also, “vne 
discussion on private discrimination in Chapter 3B, pp. 198-200 where it is 
Suggested that private employers are bound by the Treaty. 
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Chapter 4B 


SPECIFIC EQUALITY RIGHTS OF THE PRINCIPAL 


INTRODUCTION 


In this part of Chapter 4 we are concerned with those equality rights 
Enab are, the subject of specific legislative action by the Council and 
wnechatiect. solely the employed or self-employed person. Family rights 
eue dealt with separately, as, although they derive from the principal's 
gigi tO, equality, they are enjoyed by family members and thus do not arfece 
Mmimecdirectly.. lhe special Social Security arrangements, for the principal, 
which are set out in Regulation 1408/71, are also discussed separately 


Decaise OL tne ce complexaty and detail. 
EQUALITY IN EMPLOYMENT AND IN THE PURSUIT OF BUSINESS ACTIVITIES 


Iancieoelneie svora 


The right to equal treatment in all matters pertaining to employment 
ec Ene pursuit Or business activities as distinct. from but Closely related 
Lo ene basic right to pursue a livelihood. Theoretically all discriminavory 
conditions of employment, such as low pay, inferior protection against 
redundancy or the exclusion of non-national health practitioners from the 
social security scheme of the host state, are contraventions of the right 
to equality, but, as has been pointed out in the Chapter 2B such discrim- 
imation may Also strike at the basic right itself where it renders the 
pursuit of a livelihood without value. Conversely, national formalities 
that attach to the right to pursue a livelihood but which do not subject 
its exercise to their fulfilment, are not considered to infringe either 


the basic right or the right to equal treatment, even where they apply only 
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, 2 
to non-nationals. A common example of such formalities are work DerniIts 


that serve purely informational purposes. 


Employees - Discrimination in Law 


The taking up of employment. Discrimination with regard to the taking 
up of employment will normally affect the basic right to employment and is 
Mmererore discussed in that context. in Chapter aa There are, however, 

two provisions in Regulation 1612/68 that go beyond the mere removal of 
obstacles to a non-national's employment by offering him positive assistance 
in finding @ job. The first of these is quite straightforward and requires 
the employment offices of the Member States to extend the same assistance 

to non-nationals as they do to nationals.° This previston docs noc Zo 
peyond the confines of the Treaty, which could be used to found a claim for 
Elecirassistence in tie absence or this Specific right. The second provision 
ts,more complex and involves the setting up of a vacancy clearance procedure 
POrossist, Persons wishing vO work in other (Member ‘svates. Ic. is Dased son 
Byiicle 49, paragraphs (a) and (d), but the procedure itself could nov be 
emrerced by direct reliance on the Treaty because of the devailed rules 
mecessary LO Operate iv, 

This vacancy clearance procedure is set out in Part II of Regulation 
foizy/oo. Pursuant to Article 15(1) the manpower services cf eacn Member 
State are to inform each other on a monthly basis of both domestic vacancies 
and applicants for employment abroad by occupation and by region. This 
procedure provides invaluable information for employers and employees and 
also enables the employment services of a Member State immediately to notify 
the competent authorities of another Member State with appropriate available 
manpower when a new vacancy cannot be filled from the national labour 


Peet.” The authorities of a Member State who are contacted in this way 
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are obliged to forward details of suitable applications to the services of 
the first Member Stare. This procedure can be suspended by the Commission, 
partially or totally, with respect to a particular region or OCCCUuparLom av 
pie wbequest or a Member State who is experiencing or foresees "disturbances 
on its labour market which could seriously threaten the standard of living 


or level or ‘employment in a given region or occupation...."? 


This suspension 
operates without prejudice to the application of the Treaty, |” which, given 
che derect errectiveness of the Treaty, merely states the obvious; as no 
Council regulation can limit or abrogate the right of free movement that 


flows from the Treaty. It does; however, deprive the aspiring migrant of 


a way of finding out easily and quickly what jobs are available and where. 


Conditions of employment. Article 1(1) of Regulation 1612/68 gives 
the non-national worker the right to pursue his employment under the same 
conditions as: Nationals... Article 3(1) states the same principle in negative 
form by forbidding the application to non-nationals of discriminatory 
condi tions, of employment. || Concrete examples or prohibited discrimination 
of this type are furnished by Articles 7 and 8. 

Perhaps the most fundamental employment rights are set out in Article 
7(1), which assures the Se of equal treatment with respect to 
remuneration, dismissal and, in the case of unemployment, reinstatement 
and re-employment. This provision was applied by the Court of Justice in 
Marsman (44/72) to the dismissal of a Dutch worker by his German employer. 
ine Dutchman had sutfered 2 60% disability as a resull Of an accident av 
work and was in receipt of an invalidity pension. Eight months after the 
accident his employer dismissed him without obtaining the Drier assent oT 
the German social security authorities, which was required by German law 


in the case of nationals in a similar position. The Court ruled that the 
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German law had to be construed as applying to non-nationals as well by virtue 
of Article 7(1) granting them equal treatment as regards dismissal from 
their employment. The other paragraph of Article 7 that is relevant to 
employment is 7(3), which provides for equal access to vocational and re- 
training centres. Paragraph 7(4) contains no additional rights but subjects 
collective agreements between employers and their employees to the above 
provisions. | 

Article 8, which was amended by Regulation Bie ema is concerned with 
trade union activities. The non-national worker is to enjoy complete 
equality of treatment as regards membership in trade unions and the holding 
Gf administrative and managerial positions therein. Although the public 
PeLVlCerexcepulon does not generally apply to condi cions -of employment, |” 
a non-national may nevertheless "be excluded from taking part in the manage- 
ment, Of bodies. governed by public law and from holding an office governed 
by public Faw This restriction would appear to be consistent with the 
Court's interpretation of the scope of the exception in Sotgiu (152/73), 
wor, as im thetcase of “promotion, it) can be argued that the righy to equal 
treatment only relates to the conditions under which the non-national pursues 
fis present position; it does not entitle him to claim access to other 


16 
postutons that Call within the exception. 


Employees - Discrimination in Fact 


Discrimination in fact with respect to conditions of employment is 
prohibited specifically by Article 3(1) of Regulation 1612768 and also by 
the general prohibition on "all covert forms of discrimination" that the 
Court of Justice derives from the Treaty. 

In most cases conditions that are attached to the pursuit of employ- 


ment irrespective of nationality will affect nationals and non-nationals 
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in like manner. There is no discrimination, for example, involved in a 
requirement that a worker on a construction site wear expensive protective 
equipment or in the denial of the right to strike to certain SrOUpS OL 
employees, for such conditions of employment do not put the non-national 
worker to any particular disadvantage. But, whenever a national measure 
of general application does not have a like effect, it will be discriminatory 
moefacy Unless 1 can be Objectively justified. Thus, in Ugliola (15/69), 
a German law allowing only German military service to be counted towards 
HOOsenlority was sheld by the Court of Justice to be discriminatory im Pact 
against non-German workers, who would almost always do their military service 
in the armed forces of their home state and so never qualify for the bene- 
fit. The possibility that the law might be objectively justifiable was not 
even mentioned by the Court, which supports the premise advanced earlier’ 
that it adopts a stricter attitude towards general measures that dis- 
advantagze non-nationals in matters relating to their right to equality. 
Thesusevor the criterion of residence as a basis for the application 
of discriminatory conditions of employment will very often put non-nationals 
at a particular disadvantage, as they are more likely to have been hired 
abroad or to reside in a Member State other than that of employment. This 
criterion is never easy to justify, and so one would expect the Court almost 
invariably to reject its use in matters pertaining to equal treatment. It 
is thus somewhat surprising that in Sotgiu (152/73) the Court indicated a 
willingness to accept as valid the payment of a higher daily allowance to 
postal workers hired inside Germany by the German authorities. The reason 
given by the Court for its attitude was that the higher allowance was 
based not only on residence but also on a commitment to move around Germany 


and was in any case more limited in duration than the lower allowance payable 
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to workers hired outside Cee Nevertheless, the Court's attitude is 
still questionable, for there appears from the facts before it no ODIECrA Ve 
justification for not extending to workers hired outside Germany the same 
opportunity to take the higher allowance subject to the same conditions. It is 


submitted, therefore, that there was discrimination in fact in Sotgiu (152/73). 


pelicemployed Persons = Discrimination in Law 


General. The imposition of unfavourable conditions of doing business 
On nNen-nationals 1s prohibited as a general principle by the first paragraph 
Oe litte [IEA of “the general programmes .-° Specific examples of prohibited 
discriminatory conditions are given in the next two paragraphs. The second 
paragraph is the wider in scope and refers to such disparate matters as the 


‘ Rs : ee? ; Ate: 1 
PNpOSLtIOn Of Special conditions Om the pursuit of an activity,© the 


‘ ; 22 
OysveUeculOneOr access tO Sources Of SUpDIyY and distributiom outlets. 
GeslriclLoms ON participavion im the social security scheme of the host 
state,~~ and less favourable treatment in the event of a state-takeover of 
che puginess.* The General Programme on establishment mentions as well limi- 
tations on access to vocational epee and on the right of non-nationals 
; 26 f 
to function as members of companies or firms. Paragraph three detaivs 
certain rights necessary to the conduct of any business, the exercise of 
27 
which is not to be made more difficult for non-nationals. Thus, there 
ea tee 28 
must be complete freedom to contract with private individuals and with 
29 . 30 31 : 1 7 
pie state, GO) Olcvealia, IaCSEMaeSss , deal with real and intellectual pro 
SZ 33 ; ., 34 35 ae 
DSrty, borrow, receive state aid, sue and be sued, and, in e case 
cae 36 
of establishment, join professional and trade associations. Most “of 
eT ae 
these matters are also dealt with in Chapter 3B, tor where the conditions 


imposed are exceptionally onerous, they strike at the basic right to pursue 
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The two general programmes also single out for elimination discrimina- 
tory practices that are peculiar either to the provision of services or 
establishment. In the case of services these are hindrances to the move- 
ment Of materials to be supplied or used in the provision of the services - 


a0 for the services. 


and to the transfer of monies needed to perform? or pay 
Indirect discrimination against a non-national provider in the form of 
unfavourable treatment of the domestic recipient is also held to contravene 
the right to equality. | As far as establishment is concerned, there are 
the additional guarantees contained in paragraphs two and three that are 
referred to above as well as the right to the untrammelled use of key non- 
Pobeo. Personnel, which 1s Set out both in Title I1ITA of the General Pro- 
gramme on establishment and Article 54(3)(f) of the Treaty. Once again 
it should be borne in mind that where the conditions imposed on these aspects 
of Cee activity are exceptionally onerous, they will affect the right 
woepursue a livelihood. In the case of restrictions on the use of key non-— 
Ponce personnel, wt Gan pe Said that. they arfect the baste righ where the 
non-national has come to rely absolutely on the services of such personnel; 
Mie right to equalaty is affected only where the restrictions entail either 
the inconvenience of finding suitable replacements or making do with 
inferior personnel. 

Many of the practices that are prohibited by the general programmes 
are dealt with in more detail by the directives, which, in addition to 
incorporating Title ec also proscribe particular national measures that 
Complict with its provisions. On occasions the directives also clear up 
ambiguities in the language of the Title III. Although neither the general 


programmes nor the directives are now the source of the right to equality 


Miethe work place, given the direct applicability of the Treaty, the Prollewing 
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discussion of specific aspects of that right that are dealt with by them 


newdesiened to illustrate what the Treaty entails. 


Conditions and licences. Particularly ubiquitous at the time of the 
liberalisation of self-employed activities were national measures that 
subjected the pursuit of an activity by non-nationals or the use by them 
of licences necessary or desirable for their business to disadvantageous 
eoncMu1Ons. = lie .direcrives deal with both Situations. Thus. Article 3a) 
(1) of Directive 647225 lists as an illegal practice the exercise of 
discretionary powers by the German Minister of Economic Affairs under the 
Vereicherungsaul sichusgeesetz "to impose on foreign nationals conditions 
ber takine Up aclLivities in insurance...." in the same vein Article 312) 
of Directive 67/530 requires the abolition of a Belgian law under which 
non-national farmers could be allocated specific places in which to carry 
Omragricultural activities. Other directives deal with disadvantages 
Bubached tO the Use of licences or authorisations, such as those required 
for the handling of toxic substances while engaging in agricultural 


45 


activities and for the extraction of tao and exploitation of oid 


and gas. 

It must be emphasised that the conditions at issue here are those 
that have to be complied with while carrying on an activity or making use 
of a licence. They are to be distinguished from conditions that have to 
pemrUlfilied invordersto take up the activity or acquire the licence, for 
these are prerequisites and are discussed in Chapter 3B as restrictions 
Daas airecs thesbasbe right to pursue ua eeaace These two types of 


conditions are similar only in that they are now both forbidden directly 


by the Treaty. 
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pociaiwsecurity. The right Vo participate in the Secial Security 
scheme of the host state means in the context of the equal pursuit of self- 
employed activity the right to treat patients under that scheme. The right 
teethus only relevant to health care practitioners, but for them it is 
crucial, as a limitation to private patients would represent a drastic 
reduction of clientele in modern Europe with its comprehensive systems of 


state medical caret 


However, the language of the general programmes is 
ambiguous om the matter, for, while the right to treat social security 
patients presumably flows from the general right to equality contained in 
Paragraphvone of Witle TlEA, the-specific reference to social security 


yeehnvs scems VOUbe restricted to patients.2” 


The ambiguity is resolved, 
au least implicitly, by the health care directives on mutual recognition, 
which, by expressly regulating how non-national practitioners are to be 
COopLed = into the various pational health schemes, élearly take iv. ror 


granted that Community law gives them the right to participate in such 


schemes. 


Participation in public works contracts. Participation in public works 
Contracts is guaranteed to non-national contractors by Title III, °- and the 
ineorporation of Title I[LT into Directive 64/429 on Manufacturing and 
Beoe-esina which liberalised among other activities the construction 
business,> should have removed any discrimination in this area. However, 
restrictions were permitted provisionally on the award of public works 
Bontracts tO non=Nationals in the case of providers and agencies or branches 
of a non-national undertaking.-” This unequal treatment of non-national 
contractors, who were thus deprived under some circumstances of a lucrative 


source of business, continued until 1971, when the Council issued Directive 


71/304, which abolished the provisional restrictions and established an 
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unrestricted right for non-nationals "to enter into, award, perform, or 
participate in the performance of public works contracts on behalf of the 
State, or regional or local authorities or legal persons governed by public 
(arte The directive also guaranteed equal access to state-controlled 
supply Facilities," which seems superfluous in view of Title IIIA, para- 
graph 2(f) of the general programmes. In fact, the whole directive was 
technically superfluous, as the rights it granted were available through 
direct reliance on the Treaty, which had become directly applicable upon 
the end of the transitional period on January 1st, 1970. However, this 
direct applicability did net become effective until it was confirmed by 


chew COUrt MOP dusticesan its W974 serves oF 25e5, and so the directive 


was of much practical use. 


State aids. Although Title III of the General programme on establish- 
ment expressly mentions the right of non-nmationals to receive state aid in 
the host state on equal terms with AERRENON Lt Go0es mop rerer To tne 
Situation where nationals may be disadvantaged by aids granted to non- 
auvonals by their country of Origin in order to Pacialitare their esvablish-— 
ment in another Member State. This matter is regulated by Title VII of the 
General Programme on establishment, which forbids the granting by any 
Member State of "aids liable to distort the conditions of establishment." 
The directives include both provisions; they incorporate Title III with its 
Suarantee of equal access to state aids and specifically prohibit, wherever 
appropriate, any Member State from granting "to any of its nationals who 
go to another Member State for the purpose of pursuing any activity...any 
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aid liable to distort the conditions of establishment." 
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Professional and trade associations. The right to join a professional 
or trade association where membership is necessary in order to be able to 
take up an activity directly affects the right to pursue that activity and 
isediscussed in Chapter BBs! The non-national's right to equality in 
pursuing his trade or profession, on the other hand, requires that this 
compulsory membership be held under the same conditions as apply to nationals 
and that the non-national also be entitled to optional membership. These 
equality rights are guaranteed by Title IIIA of the General Programme on 

oS aveinigimmeney 2 but there is no similar express provision in the General 
Programme on services, although the rights are doubtless encompassed by the 
eenerolsrignis tO equality Sel Oubl an paragraph one of Tittve Tifa or that 
programme. Once again, however, any ambiguity is resolved by the directives, 
which confer on all non-nationals a general right to join professional and 
trade associations under the same conditions as nationals, whether they are 


established or providing seinpcoes. °° 


The directives also accord established 
non-nationals the right to be elected or appointed to high office in these 
assOclavions with the proviso that “Such posts may be reserved for nationals 
where, in pursuance of any provision laid down by law or regulation, the 


Oo iinnice 


Organisation is involved in the exercise Of official authority." 
the similar exception with respect to employed persons holding office in 
a trade union,° > this proviso may well be inconsistent with the Court's 
paberPoretation Of btheiscope of Article 56 of the Treaty, for 15 makes no 
accempt to relate the restriction to the actual exercise of official 
authority by the Apvereouae Since the direct applicability of the 


Treaty all these rights flow directly from it, which explains why the health 


care directives make no mention of them. 
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Self-Employed Persons - Discrimination in Fact! 


The application of the same conditions to the pursuit of business 
activities by nationals and non-nationals alike will not normally involve 
discrimination in fact, as both will be affected in the same manner. For 
example, if a national undertaking is obliged to pay a certain minimum wage 
to its employees or to observe costly environmental regulations, a non- 
national undertaking must expect to follow suit. There are, however, three 
Seituavions im which the imposition of conditions on the conduct of business 
irrespective of nationality will place the non-national at a particular 
disadvantage. In these situations, therefore, the conditions will have to 
be ODJecCtively Justified if they are not to be struck down as discrimination 
nt ACG. 

The first situation occurs when conditions are imposed to which nationals 
have adapted themselves over the years but which cause problems for non- 
Nationals, who have not had the same opportunity to become accustomed to 
thems » Two frequent instances Of such conditions are general restrictions 
on the use of non-E.E.C. personnel and national procedures for the award 
Gl public works contracts. Clearly the national undertaking thav has be-— 
come used to doing without non-E.E.C. personnel or that is familiar with 
the national rules for obtaining public works contracts will be in a better 
Pestulon than its non-national counterpart, where the latver has, by varcue 
of different laws in its home state, no such custom or familiarity. It 
will, however, be relatively easy for the host state to justify the conditions 
in such circumstances, for the same rationale that bed to the adoption of 
the measures for nationals will apply with equal force to non-nationals. 
Nevertheless, Community law has provided some relief for non-nationals in 


the area of public works contracts through Directive (17 305.) This cirecruaye 
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attempts some coordination of the various national procedures for awarding 
such ‘contracts, alvhough the thorny tissue of national ‘technical specifications 
is left largely Giecor veda it™may alsovbe that Article S413 f ) oF the 
Treaty can be interpreted as bestowing an absolute right to the use of 
non-E.E.C. personnel, but this is unlikely. Not only is the provision not 
directly applicable, but it is a well-established principle that the Treaty 
does not require the elimination of general national measures that can be 
OD JECtLVeELy Pueerece 
The second situation comprises those general measures that, by virtue 
OF the very nature of the subject matter they regulate, will invariably 
airect only non—-nationals. Any conditions relating to the transfer of 
moOnles Or equipment trom state to state in connection with the provision 
Ore services fall into this cavesory, as do formalities that result mn non— 
Hmavvonals Deine deprived of the right to treat patients under the hosu 
Suave’ Ss Social Security scheme. Hindrances to the transfer of equipment 
Can theorevically be justified, as long as’ they do mot fall afoul of the 
Community rules on the free flow of goods, but Directive 63/340 forbids 
any interference with the international transfer of money for the performance 
of eroceN The health care directives deal with social security, tormal— 
ities by exempting non-national providers, who may not have the time to 
comply with them, from the need to do out These directives do, however, 
expressly permit Member States to require all non-national doctors and 
denbists to take a formal training course in order to practice under vUneir 
health gc ses, and this’ can be said to impose om them a disadvantageous 
Conds tion ior Seasticesl= 
The third situation is the application of disadvantageous conditions 


of doing business on the basis of residence. The use of LOLs Criterion as 
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very difficult to justify, and the conditions are likely to be considered 
discrimination in fact. This is so even in the case of providers, for the 
argument that national rules can only be enforced against them by complicating 


elne: Colateiblew Cie wlalSalia lovlsallalasisy CElaiaiow joe eustaineds |< 


the Eriect of the Treaty. 


Tne direct effect of the Treaty means that its provisions rather than 
the secondary legislation on equality in employment and self-employment are 
Ene source Of this right. In the case of employees this has made little, 
ti any i. Glriterence, tor tne provisions of Regulation W6l2/68 are quite 
eomporenensive.. The ability to basé their right. to equality directly on tie 
iiecauy ia. NOwever,, saecessery for the selr—employed, as they were protected 
under tie directives only in rélation to activities that were liberalised 
by them. "Now that the Treaty affords them a comprehensive right to pursue 
self-employed activities, it has to be complemented by a general right to 
eonduct. these activities in conditions of equality. Nevertheless,” the 
directives retain their importance as a guide to what this right to equality 


means for self-employed persons. 


EQUAL TAX AND SOCIAL BENEFITS 


linEeoduchi on 


The right to equal treatment that flows from the Treaty includes the 
rignt to receive all the social and fiscal benefits available to nationals 
in the host state and to have eliminated any disadvantages emanating from 
National measures based on criteria that discriminate in fact against non- 
nationals. Non-nationals do not, however, have any right to benefits that 


are unrelated to freedom of movement. Thus, Article 4(4) of Regulation 
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1408/71 excepts compensation schemes for the victims of war from the Community 
social security arrangements, for here the benefit arises from an obligation 
that a Member State owes to its nationals alone; it is not part of the social 
services that a non-national may reasonably expect to receive in the host 
state. This exception was applied in Gillard (9/78), /° when a Belgian who 
had been a prisoner of war during the Second World War claimed a right to 

an allowance payable by the French authorities to French ex-POWs. The 

French court of first instance awarded the benefit to M. Gillard on the 

basis of Regulation 1408/71, but the award was overturned by the Nancy Court 
OmeAppeal fanter a reference to the Court or Justice, which held that the 
payment came within the exception. Presumably the social and tax advantages 


ro 


evallable under Article 7(2) of Regulation 1612/68 are subject to the same 


excepuconm despite any express: Provision to that effect. 


Employees - Discrimination in Law 


The secondary provisions. The secondary provisions setting out the 
social and fiscal rights of non-national employees are very inadequate. 
Although Article 7(2) of Regulation 1612/68 guarantees non-nationals "the 
same social and tax advantages as national workers," the context of the 
provision suggests that such equality is restricted to advantages that flow 


1% 


from a contract of employment. The other two secondary provisions in 
this area are similarly narrow. Article 9 deals only with housing rights, 
according non-nationals "all rights and benefits accorded to national 
workers in matters of housing, including ownership of the housing;" it also 
Bives them the right to have non-resident family members taken into con- 


Sideration for establishing priority on a housing list when the same bene- 


Mie is available to nationals. Article 3 of Regulation 14067 (1 eranus 4 
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Gughtieto social security (coverage in the host state! ® asewell as viner rics 
mto elect members of the organs of social security institutions or to partici- 


pate =inetheir nomination...."/? 


Non-nationals may, however, be prevented 
from standing for election as members of these organs, *~ an exception thar 


USsecCONnSISLeENt with The  publicwpolicy exception in Artiche 438 (4) of ‘the 


1 
tester 


The Court's interpretation of the secondary provisions. Even before 
the direct applicability of the Treaty made it possible for a comprehensive 
rientavo equalysocival and vax benefits to be based on the Treaty, the Court 
of Justice indicated a readiness to expand the scope of Article 7(2) of 
Regulation 1642/68 to Cover all Such benefits regardless of the contract 

of employment. In Callemeyn (187/73) it was faced with a claim by a French 
woman who had suffered a 70% disability whilst working in Belgium to payment 
of a Belgian grant for handicapped persons that was available to eile 
Belgian residents. The Court decided that the grant could be characterised 
as either social assistance, because need was the criterion for its award, 
Or social security, because a legally enforceable right to the grant arose 
once need was efesini cuts In the case of persons who were covered by 
Belgian social security law it held the grant to be social security and 
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awarded it to Mme. Callemeyn on this basis. However, it also suggested 


that, failing such entitlement, Mme. Callemeyn could have based a claim 

for social assistance om Article 7(2) of Regulation 1612/68 despite the 

lack of any connection between the grant and her employment in Belgium. 
Following its 1974 cases on the directv applicability oF the Tee 

the Court of Justice persisted in this approach instead of relying directly 

86 


on the Treaty. In Fiorini (32/75) the Italian family of a deceased [Italian 


worker in France were refused fare reduction cards on the French national 
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: eS: 
railways inter alia t because the French authorities took the view that 


Article 7(2) had no application to benefits that did not attach to the 
worker's previous contract of employment. The Court of Justice agreed that 
ehe beneritein question did not saccrue from the non-national 's! status as 
ayworker but pejected ihe conclusion that no right towthe fare cards tnere- 
Hore arosevundersthe- articles. In thesCourt's view Article 7(2) applied to 
alivavailable social and) tax benefits: 

Although it is true that certain provisions in this article 

refer torrelationships deriving from the contract or employ— 

ment, there are others, such as those concerning reinstatement 

and re-employment should a worker become unemployed, which have 


nothing to do with such relationships and even imply the 
termination of a previous employment. 


It therefore follows that, in view of the equality of treatment 
which the provision seeks to achieve, the substantive area of 
application must be delineated so as to include all social and 


AS a cesult of the Fiorini case (32775) it is mow certain that a non— 
national worker may found a comprehensive right to all social and tax 
Benefits available in his host state on both Article 7(2) of Regulation 
1612/68 and the Treaty. There will be no difference whichever choice is 
made, for both the Treaty and the regulation are directly applicable and 


both have the same scope. 


Self-Employed Persons - Discrimination in Law 


ee — — 


The secondary provisions. Tre secondary Legislation 15 even more 
unhelpful in the case of self-employed persons. While it is true that the 
first paragraph of Title IIIA of the general programmes provides for them 
@ general right to equality, it is probable that this right is restricted 


ror conditions of doing puenGeoR Certainly the specific allustravions 
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of the equality right contained in the second paragraph are so FesturieTed, 
for they include only tax benefits related to the pursuit of self-employed 
Bebivity ~ and participarion in the host state's social SeCUrLLy aceon, 
The rights granted by the directives are no broader in scope, for they 
just incorporate Title IIIA and occasionally mention specific business 
benefits that must be extended to non-nationals. Directive 63/607 on the 
film industry, for example, prohibits discriminatory taxes on the importa- 
Elon, Ol Stribuvion or commercial exploitation of non=national ecune. 
While Directives 65/1] and 71/18 accord non-nationals providing agricultural 
services "the customary taxation allowances, in particular those relating 
to the purchase of motor fuel in performing the service in question."?> 
Newe vor the directives specifacally mention an equal right to’ social beneratcs, 
although the right of self-employed persons to social security coverage in 
imMewnosy Svate is assured by a 1980 amendment to Regulation 1408/71.2! They 
eo aso aAcCcOraed whe same right as employed persons to elect the orficials 
Cueule MOstectave Ss social Sccuricy coming 2 buUL may De excluded from of rice 
mreeives. Thiusmexcitision, 15 coOnsisteny with Article 55 0f whe Ireaty 


oe ; i 
Qs) these officials doubtless exercise official oe 


EPreceOu thes lreacy.. [ne errect of whe diréce applicability of the 
Wieavy Of the social and tax pights of self-employed persons mas beem exven- 
sive, for it has transformed a limited right to benefits connected with doing 
business into a comprehensive right to all such benefits that is equal in 
scope to that enjoyed by employed persons. The only difference in the 
present position of workers and self-employed persons is that the latter 


have only the Treaty to rely on. 
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Discarimnatiehn wh Hact 


National measures that apply irrespective of nationality but which 
result 1h non-nationals being denied a social or fiscal benefit that is 
available to nationals will constitute discrimination in fact unless they 
can be objectively justified and are proportionate to the public interest 
Dey serve. in Choqueu (10//8) such discrimination was alleged by a French 
man who was charged with driving without a licence in Germany. The French- 
man claimed that his status as a worker in that country gave him the right 
to have his French licence recognized by the German authorities, thus 
dispensing him from the obligation to obtain the German licence. The Court 
of Justice denied the Frenchman's right to an automatic recognition of his 
Gomestic Licence on the ground thay a judicial enforcement or the mutual 
recognition Of “drivine ticences was impossible in view of che disparities 


ee The Court. did, however, agree thar 


Dbetween the various national laws. 
Ene Ooligation LO .GbtaIn a new driving Jicence in a host state was an 
obstacle to free movement and ruled that national laws setting out such an 
Obligation must not be disproportionate to the requirements of road safety .?7 
Duplicate examinations and exorbitant fees were, in the Court's view, contra- 
Ment lons Of, tie principle of proce ona The effect ofr the Chogquer 
decision (16/78) was to validate national requirements that non-nationals 
Setain new licences and take a written test om the traffic rules of their 
host state but to prohibit the requirement that they take another road test. 
M. Choquet was thus guilty of breaching German law, as he had not obtained 
a German licence or taken the requisite written test. 

The Court's rather unsatisfactory judgment in Choquet (16/78) high- 


lights the main problem affecting the abolition of general national measures 


that have the effect of denying the non-national Social and i focareveg@eu ros. 
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namely the impossibility of removing their discriminatory aspect without 

a harmonisation of national rules. In the area of social security and 
driving licences the necessary harmonising legislation has been forth- 
coming. Regulation 1408/71 adapts the generally applicable social security 
Peovisions vot the Member States to the peculiar situation of the non- 
national migrant and thereby removes the disadvantages that they would 
otherwise cause him. It sets down a complex set of rules, which are 
discussed in Chapter 4C. Directive 80/1263 provides for the partial coord- 
ination of national laws on the issue of driving licences and the exchange- 
adilityeon national lntecnecee | Some national autonomy is, however, 
peeserved by athe directive, which permits Member States Sateen tO aCCeDU 
Gon—havional licences where: the holder asenot allowed tofdriave under their 
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laws Non-nationals have up to one year in which to claim the right to 


j change their liteceng¢e Torsone assued by stheshose suatee = The sconsisvency 
Sn rous onelyear limitation with the right tomequal treatment under® the 
Greaty wasecrestedsintFarrall (U.K). The caseminvolved a British civil 
servant who obtained a driving licence in Luxembourg and then returned to 
England, where, after waiting two years, he applied for a British licence 

in exchange for his: Luxembourg ee THE6SBYItish auvhorities deniediukie 
application under Regulation 2 of the United Kingdom Driving Licenses 
(Community Driving Licenses) Regulations, 1982, which implemented Directive 
80/1263 in the United Kingdom. This denial was upheld by an English court 
as consistent with the Treaty. The decision is probably correct, as one 
wear is quite sufficient for an exchange of licences. Both Regulation 1408/ 
71 and Directive 80/1263 apply to both self-employed and employed persons. 


There remains the problem of double taxation, woich 1s an ‘instance of 


the application of general fiscal legislation to the detriment of migrants. 
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Although it may well be the country of origin that is guilty of causing 
the problem by taxing its non-resident nationals, there is still an infringe- 
ment of the right to equal treatment. It would seem to be a relatively 
Simple matter for the Court of Justice to enforce the right to equality in 
Cost area, by rejecting The right ior all put one of the Member States con= 
cerned to levy taxation, but this has not been done. The reason is probably 
that Article 220 of the Treaty provides for the Member States to agree among 
themselves on the abolition of double taxation within the Community and the 
Court considers that this takes awayits authority to act by judicial fiat.'% 
the adoption by the Council of the Commission's 1980 drart directive 
on the avoidance of double taxation would only partially solve the probiem, 
for Lhe directive nly béeneratvs frontier nonted=an 7 ihe solution proposed 
by the “Commission is ian vany case rather odd. Instead ‘or stipulating that 
either the state of employment or residence should be the sole taxing 
BaUvuOriby,. tae directive permuts both to tax and obliges the svate of resi— 
gence Co credit’ any “tax paid to the state of enpboment a me This would seem 
to be an unnecessarily cumbersome procedure, which is rendered even more 
unpalatable by the provision that, where the tax levied by the state of 
employment exceeds that payable in the state of residence, the latter pay 
a cCasn rebate to the taxpayer ponee neds |. In effect this means that one 
Member State may end up contributing to another's fiscal revenues, which 
is absurd. 
Finally, there is the question of the use of residence as a criterion 
for applying national laws on social and fiscal benefits. Although this 
criterion is generally unacceptable, it would not seem impossible for a 


host state to justify its use in connection with these benefits. As far 


as social benefits are concerned, the responsibility of the state to provide 
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them could well be limited to those people who reside within its borders. 

This is particularly the case with social assistance that is provided by 

focal aucnorities to residents of the aréa. Similarly, fiscal concessions 
Can surely be restricted te persons who reside within a state and contribute 
towards its fiscal revenues. Where, however, the non-resident is taxed in 

the same way as residents, the criterion of residence is less easy to justify, 
Por hewrs entivied to his fair snare of the state's distribution of its 


revenues. 
THE REGHT TO REMAIN ON THE HOST STAate 


the right to remain in the host state after the cessation of employ— 
MenGsor DUSINESS activity 2S granted by Regulation 1251/70) and Directive 
(5/34 adasriee niles, This right iS a matter of equal treatment, as Lt 
places the non-national who has retired or become incapacitated on the same 
hOOLingew as Navlonals ih, a similar position. The rules. that govern cvhe 
exercise of the right, however, are closely related to those governing the 
RESnueOn mesEdence, and the right vo remaia ws theretore discussed) in de— 


tail in Chapter 2p.!9? 
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FOOTNOTES 


Chapter 4B 


1 
mee Pe 230), 


2 ae the discussion in Chapter 3B, p. W94. 


>See Chavvers sere Ua. ai. 


4 
See Chapter 3B, pp. 200-205 and 206-230. 
ea ae oe 

6 . 

Article: 16(4.). 
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ee indent. 


le eae che discussion on private discrimination in Chaprer 3B, pp. 19s=200- 
where it is suggested that private employers are generally bound by the 
eeaty.. 
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Chapter 4C 
THE RIGHT TO SPECIAL SOCIAL SECURITY ARRANGEMENTS 


liatreoduc Tien 


The right of non-nationals with respect to the social security scheme 
er tne NOS’ state derives trom their general right to the Same social 
ecvantages as nationals. It includes, as always, a4 right to protection 
egainst discrimination both in law and fact. The former is a straight— 
ferward matter and 1s dealt with by Article 3 of Regulation 1408771. 

The first paragraph confers on persons covered by the regulation "the same 
obligations and...the same benefits under the legislation of any Member 
State as the nationals of that State," while the second paragraph gives 

them the right to elect officials of the Social security organisations. 
Plieibelaty to hold such Office is Tere to be determined by the Member’ Stave 
concerned, | presumably because the office would involve the exercise of 
official authority. This reserve of national discretion would seem justi- 
Preld.~ 

Both paragraphs 1 and 2 of Article 3 merély specify rights that could 
also be enforced by direct recourse to the Treaty provisions on personal 
mobility and to Regulation 1612/68° or the directives on self-employed 
activities, | as they do not involve a complex adjustment of national 
provisions.> In its judgments dealing with discrimination in law in the 
area of social security the Court of Justice normally relies on Regulation 
1406/71. In Smieéja (51/73) it held that the refusal of the Dutch authori- 
ties to pay a supplementary old age pension to a German worker was a 
violation of Article 3(1) of the regulation, which took precedence over 


section 44 of the Dutch Old Age Pensions Act restricting eligibility co 
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Dutch [ome By contrast, in Hirardin (112/75), a French law providing 
for only French nationals to have periods of employment in Algeria counted 
towards the calculation of pension benefits was considered by the Court to 
pe theonsistent with Articles 48 to 51 of the Treaty. ! imMicheles 

(76/72) a non-national's entitlement to a supplementary social security 
benerit was based on Article 12 of Régulation 1612/68; while im Inzirillo 
(63/76) Article 7(2) of the same regulation was advanced as an alternative 
basis to Regulation 1408/71 for awarding a similar benefit to a non- 
pemional” 

Discrimination in Tact as it relates to Social Security is a much more 
complex matter. Most national schemes have prerequisites, such as a minimum 
period of insurance or the materialisation within the competent state? one 
pie risk insured againsy, or - are Subject to Conditions of “applicatiom like 
a ee nore Or residence for receipt Of a benerit. “Such stipulations are 
clearly based on the assumption that a person will only work and reside in 
that one member state, which, even where applicable irrespective of nation- 
ality, is bound to disadvantage non-nationals. The problem with this type 
Cueciseriminavion ts thay 1b is mot susceptmple Of an easy Solution, 20 
requires instead a detailed adaptation of national social security legislation 
to the needs of migrant, largely non-national, employed and self-employed 
persons. This is provided by Regulation 1408/71 with regard first to 
employees and then, ten years later by way of an anenemente Be wale: shew 
employed. Because of the involved nature of the legislation, it is un- 
likely that the special social security arrangements enshrined in Regulation 


1408/71 could be invoked by direct recourse to the Treaty or to the secon- 
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dary legislation on equal treatment. 
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In the following sections of this chapter there is a discussion of the 
solutions that are provided for the main problem areas, to wit: aggregation, 
non-discriminatory calculation of the amount of the benefit, the removal 
of “discriminatory prerequisites, payment outside the COMpetenL State, 
applicable legislation and overlapping of benefits. A comprehensive discus— 
sion of the whole Community system is not the aim. First, however, there 


is a need to establish who and what is covered by Regulation 1408/71. 


Persons Covered by Regullation 1408/71 


Article 2(1) of Regulation 1408/71 declares that the regulation applies 
"to employed and self-employed persons who are or have been subject to the 
legislation of One or more Member States...." This rather broad statement 
PoOualLified Dy-Article—i (a), which sets out the types of social security 


Sevemes, COr Which a person must be arriliated in order to come within Artacte 


2(1). Generally speaking it can be said that only those persons with a 
bast or present work connection in the state of affiliation will meet the 
test of Article 1(a). There are three ways in which this work connection 


can be established: 


ay "by affiliation to a compulsory scheme tor employed or Seli— 
employed persons;!¢ or 


Di by. digadiation, .o.a compulsory Schemey tor ali residenre 
provided either i) the scheme is administered or financed 
in such a way as to permit an identification of the person 
covered with an employed or self-employed person, or 
ii) the person covered is insured for some other contingency 
under a scheme that meets criterion (a) above;!3 or 


CG). bye affiliation to a voluntary scheme provided that wre 
person covered is either i) presently employed or self- 
employed, or ii) was previously covered by a scheme that 


meets criterion (a) above. | 


The only exception to the need for a work connection is where a person is 


’ tS 
compulsorily insured under a scheme for the whole rural population. 
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To the extent that Regulation 1408/71 permits persons with no present 
work connection to be protected by Community law, it might be thought to go 
beyond the confines of the Treaty. Its consistency with the Treaty was, 
however, confirmed by the Court of Justice in Unger (75/63), where a German 
who had given up her employment in the Netherlands and was only voluntarily 
rosured Under a fencral Dutch scheme for all residents (affiliation (c) 
above) was held to be validly covered by the provisions of Regulation 3, 
the precursor of Regulation 1408/71. She was therefore entitled to have 
time costs Of medical attention incurred by an illness during a Vasile co 
Germany paid by the Dutch social Security authorities. 

Another possible inconsistency with the Treaty is the fact that Article 
2(1) makes it possible for a person who has never worked abroad to claim 
pac Denecl its .Or snesulaurony 1406/7 (1). This is because 10°15 sul ticien> under 
Ene article that a person be subject to the legislation of a single Member 
State. In a series of cases in the early sixties if was argued that this 
Pose Dilaty cogmlicted with Article 5], which provides, Unay ispectal social 
security arrangements are to be made for migrant workers. The Court of 


16 
Justice rejected this argument whenever it was put forth. 


Matters Covered by Regulation 1408/71 


Article 4(1) of Regulation 1408/71 lists the rollowing branches of 


20ctal Security as ‘coming within its application: 


(a) sickness and maternity benefits; 


(b) invalidity benefits, including those intended for the maintenance 
or improvement of earning capacity; 


(c) old-age benefits; 


(d) survivors' benefits; 


(e) benefits in respect of accidents at work and occupational diseases; 
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(py) death grants; | 
(g) unemployment benefits; 


(aera y benefits, |” 


Article 4(4) of the regulation excludes social assistance and benefit 
ecnemes for the victims Of war from its ambit of application. The second 
of these exceptions has caused no problems and was applied in Gillard 
(9/78) and Even (207/78) to exempt special allowances for national service- 
Memarrom tne Prohibition against discrimination in Yaw contained im frticte 
Si) Of the regulation. |? 

With respect vo the exclusion or Social assistance, the Court of dustice 
has relied on Article 4(2), which extends the application of Regulation 
1408/71 to non-contributory schemes, and a liberal interpretation of the 
definition of “benefits” given in Article ((t) in order to include as many 
WaviOonal scnemes as possible within the rubric of soclal security. An 
exemple Of the Court's approach is provided by Frilli (1/72), a case con— 
cerning an Italian recipient of a Belgian old age pension who claimed to 
be entitled to the guaranteed income for old persons available in Belgium 
EO navionals alone. The Belgian authorities rerused the claim on the ground 
that, as the supplementary allowance was payable pursuant to a general non- 
contributory scheme according to need, it was social assistance and not 
social security; hence Signora Frilli was not protected by Article el Ik) 
of Regulation oo prohibiting discrimination on grounds of nationality. 

The Court of Justice dismissed the relevance of the non-contributory nature 
of the scheme in view of Article 2(2) of Regulation oe! and held that, 
although the use of the criterion of need was generally indicative of social 
assistance, the fact that all persons able to demonstrate such need were 


given a legal right to the benefit in question transformed it into social 
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security. The Court then went on to interpret the definition of "benefits" 
meArticie Vs!) <of Regulation 3. Pointing to the inclusion of "supplementary 
allowances" in the definition, it concluded that this term was not restricted 
to supplements payable in respect of an old age pension but applied to any 
supplementary payments relating to old agen" The Court thereupon disposed 
of the case by declaring that the Belgian benefit was an old age benefit 
undertArt tellers (ce) “of Regulation art "so far as concerns employees...who 
are tentitied in ‘that State’ toa pension."*> Accordingly, sLenora, Frivia 
was entitled to the minimum income by virtue of Article &1) of Regulation 
3,26 

The Court of Justice followed-the same approach in Callemeyn (187/73) 
iimOrder lO. Uphold? the claimor arrrencn mational living an Belgium toca 
Meatis-vtesved erane Tor handicapped Belepians residing within thenkriedome. 
Hi vineacasceaune~Courpuusedia Wwidexder inition of “benet its” TneArticie 
in wen Resulation 1408/1 to ‘classify the granv as’a supplement to’ Mme- 
Callemeyn's invalidity pension, although the two benefits were in no way 
connected. 

Two possible limitations om the ability or the Court to bring social 
Asse vahice: within the framework of ’social Security ‘emerge Trom thenhriiis 
in (ean Callemeya (167/73) decisions... The first as that) wappears irom 
the Court's disposition of these two cases that only persons already in 
receipt of a social security benefit to which the general allowance can act 
as a supplement can claim entitlement to it. TALSH LS NOs, ViOWe Ver. Lor 
in Mazzier (39/74) the Court ruled unequivocably that all persons who come 
within the scope of Regulation 3 can benefit from "national legislation 
granting a legally-protected right to a penerit.'" hs 2 result the plantar 


in that case was held to share Mme. Callemeyn's entitlement to a Belgian 
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grant for the handicapped despite the lack of any pre-existing invalidity 
pension. This development represents an even wider interpretation of Article 
nev) Seas tv imakes. it possible to claim <a supplement “in “the void f= twas 
followed in Fracas (7/75) and Inzirillo (63/76), where the same grant was 
awarded to a non-national child who had no claim to an invalidity pensions. 
Thus, only where a benefit is payable at the absolute discretion of the 
national authorities can it safely be regarded as falling exclusively with- 
in the domain of social assistance. 

the second) limitatiom concerns the ‘nature “of the benefit. © In all the 
instances where an apparent social assistance benefit has been held by the 
Gourcsor Justice (to be socialvsecurity Tt was possible for the Court to. relate 
enewpenerit, TO Onemol whe branches “of social security ‘covered by Ariticie 
4(1) of Regulation 1408/71. A guaranteed income for old persons can easily 
be assimilated to an old age pension, as in Frilli (1/72), just as a grant 
to improve the earning capacity of a handicapped person can be equated with 
enanvaladity pension, as in the other cases mentioned above. BuL many 
forms Of SOCGilal assistance do not fil into any of the categories Sev our 
i hrtacle 4iv), so that they will Mave to remain as social assistance, 

This may explain why the fare reduction cards in Fiorini (32/75) were not 
treated as social security, although even there 1t would have Deen possible 
to Classify them as family benefits. 

Uf a benerit 16 social assistance as Opposed to Social security, all 
Hewsor lose, as there 1s a right Co such peneriv under the Treaty and, in 
the case of employees, under Regulation 1612/68 as wee ihe social 
security legislation, however, has the advantage of coni erring very precise 
Civivey including the right to paymenv Bronce Thus, in Biason (24/74), 


a formerly employed person was permitted to draw both an invalidity pension and a 
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means-tested supplement upon his return to Italy from France. Such a rigne 
may well not exist under the Treaty in relation to social assistance which, 
by its nature, is payable at the discretion of the national authorities; 
residence, in such a case, might not be regarded as a discriminatory 
criterion.” | 

Finally, iL"must be emphasised that Regulation 1408/71 aims only at 
coordinating national rules on social security to the extent necessary to 
provide proper coverage for migrant workers and self-employed persons. It 
dees not attempt any harmonisation of the content of hational Social security 
legislation, which varies greatly from one member state to another. In 
France, for example, there are very high family allowances, whilst in the 
Netherlands old age pensions are particularly generous. Regulation 1408771 
entitles migrants to be covered fully by these various schemes, but, once 
eevered, Une migrant will have® to put Upswith the types and level icf bene= 


fits available under the law of his new host state. 


Aggregation 


There are various bases for entitlement to a social security benefit 
depending on the member state and the branch of social security involved. 
The three that are used in the Community, and which are recognized in 


a are the completion of a given number of periods of 


Regulation 1408/71," 
insurance, employment or self-employment and residence. In order to 
accomodate the different definitions Of Such periods im tne member Staves, 
the regulation provides that it is the definition applied by the state 
where a period is completed that governs its characterisation.> Thus, 

in Murru (2/72), the French requirement of 480 hours of employment in the 


year preceeding disability in order to qualify for an invalid ti pension 


Nad to be applied according to the Italian definition of employment, as 
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the claimant had been subject to Italian social security legislation during 
that period. Unfortunately for the claimant, he was unemployed in Italy 
during the year preceeding disability and, unlike French law, Italian law 
did not recognize unemployment as equivalent to employment. Hence Signor 
Murru was not entitled to the French invalidity pension. However, if the 
legal positions had been reversed, France would have had to pay the benefit 
even though it did not recognize unemployment as equivalent to employment. 
This type of situation occurred in Frangiamore (126/77), where the Belgian 
authorities initially rejected a claim to unemployment benefits by a 

person whose periods of employment in Italy were not considered by Belgian 
law to constitute the periods of insurance necessary to obtain such bene- 
fits. The Court of Justice ruled that, as the periods of employment were 
considered to be periods Of insurance in Italy under whose legislation they 
were completed » tthe claim was to be upheld. 

The aim of aggregation is to ensure that persons who move within the 
Community are guaranteed their accrued rights and advantages.~* itCraoes 
this by requiring all Member States whose legislation bases entitlement to 
apsociall security benefit on the completion Of a certain number of periods 
of insurance, employment, self-employment, or residence to take into 
account periods completed under the legislation of another Member State. 
Again mindful of the divergences between national legislations, the system 
of aggregation adopted in the regulation provides for the acceptance by 
other Member States of whatever basis is used to determine entitlement in 
@ particular state.-- Thus, where Member State A bases entitlement to a 
benefit on the criterion of residence, periods of residence completed in 
that state must be taken into account in determining entitlement to the 


same benefit under the legislation of Member State B, even though the 
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Hatter uses insurance or employment periods as its basis. “Article 1811} 
on aggregation in the field of sickness and maternity benefits illustrates 
the principle well: 

The competent institution of a Member State whose legislation 

makes the acquisition, retention or recovery of the right to 

benefits conditional upon the completion of insurance periods 

or periods ef employment or residence shally to the extent 

necessary, take account of insurance periods or periods of 

employment or residence completed under the legislation of 

any other Member State as if they were periods completed 

under the legislation which it administers: 

This provision would require a member state that sets six months emplo 
menteas the basis, for a claim for sickness benerits to accord such benefits 
to a person who has completed only one month of employment under its legis- 
acon, 1b: 

a) that person has previously completed five months of insurance, 

employment or residence in any other member state, and 

b) the other member State recognises the type of period 

completed - for example, five months of residence without 
paying insurance or being employed - as a basis for 
entitlement to sickness benefits under its legislation. 

The other provisions on aggregation are not as broad as Article 18(1). 
In the case of invalidity benefits, aggregation applies only to insurance 
periods, where the amount of the benefit is independent of the duration of 
the periods, °° and only to periods of insurance or residence, where the 
amount is so dependent.~ Periods of insurance or residence are also the 
only criteria susceptible of aggregation in determining entitlement to 
old-age pensions © and death prantae <7 while aggregation with respect to 


unemployment?” and family penerieer is restricted to periods of insurance 


or employment. Each provision reflects, of course, Currently practice im the 
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member states, just as the absence of aggregation in the case of benefits 
resulting from accidents at work or occupational diseases is explained: by 
the fact that all member states accord immediate and unconditional access 

to such benefits. It may, however, have been wiser for the Council to have 
included in the regulation a general right to aggregation along the lines 

of Article 18(1) «in order to accomodate any changes im national tesistatvions 
Paavecouldtrender the existing’ provisions anerfrective. 

There are other differences, too, between the various branches of 
social security in the way aggregation works. For example, entitlement to 
payment from the competent state of sickness and maternity benefits, invalidity 
benefits where the amount is independent of the length of the insurance 
periods, death grants and family benefits may arise through the use of 
aggregation, even though the person concerned has completed no appropriate 
periods under itsolegislation.» [This 1s not so in) thevcase of ‘old-age 
benefits, invalidity benefits where the amount is determined by the length 
of the insurance or residence periods, and unemployment benefits. No 
Siretlement tOMthe Tirst two cf sthese benefits can -arise under the =regula— 
tion by way of aggregation where the total length of the periods completed 
under the legislation of the competent state is less than one yeane?e 
Where, however, entitlement can be established in less than a year on the 
basis of national legislation alone, aggregation is permitted to determine 
the amount payable.‘ Aggregation can only be used to found a claim for 
unemployment benefits where the claimant has completed lastly at least 
some periods under the legislation of the competent state. | The reeu= 
lation does not specify any minimum length for these periods, but there 
would obviously be no need for aggregation at all if the migrant were 


called upon to qualify fully under the national legislation. Presumably, 
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therefore, it is sufficient if one period of insurance or employment has 
been completed. Another limitation on the use of aggregation to establish 
a claim for unemployment benefits is contained in the last clause of 
Article 67(1), which stipulates that, when a Member State bases entitlement 
to these benefits on the completion of insurance periods, it can refuse to 
aggregate periods of employment completed under the legislation of other 
member states. ‘> The effect of this limitation has, however, been much 
attenuated by the ruling of the Court of Justice in Frangiamore (126/77) 
ciate Member state tapplying this provision is still bound by theedefinition 
principle in the regulation. In that case, therefore, Belgium was still 
eplaged to ageregate the claimant's period of employment in italy as it 
was recognized as a) pertod of insurance under Italian Tem 

Self-employed persons are subject to particular disadvantages with 
respect to the process of aggregation under Regulation 1408/71. Alvhough 
periods of employment are a possible criterion on which a claim for sickness 
and maternity benefits, unemployment benefits and family benefits can be 
based, it is only in the last case that previous periods of self-employment 
can be ageregated. |! A person who has been self-employed in Member State 
A and whose entitlement to sickness, maternity or unemployment benefits 
in that state was based on periods of self-employment is not able to require 
Member State B to take these periods into accounts DneEGe case wor sick 
ness and maternity benefits, however, a self-employed person is entitled 
to the aggregation of any periods of insurance or residence completed in 
another member seate. 7 But me LS Mot accorded Even this means ier 
protecting his accrued rights to unemployment benefits; whenever a self- 
employed person has periods of insurance to his credit in 
another member state, these cannot be aggregated for the purpose of obtaining 


0 
unemployment benefits if they were completed as a self-employed person. 
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Aggregation is generally used to establish initial eligibility worra 
benefit, but it also has other uses. Where the amount of an old-age benefit 
or an invalidity benefit depends on the length of the periods of insurance 
or residence, 1t may be determined by the competent state taking into account 
all the periods completed within the Community .?! Where the length of time 
for which unemployment benefits are payable derives from the length of the 
periods of insurance or employment, aggregation is used to determine the 
moval; lengthvor these periods.“ inv ene case of Meher other branches or 
social security - sickness and maternity benefits, invalidity benefits 
where the amount of the benefit is independent of the insurance periods 
completed, death grants and family benefits - aggregation is only used to 


establish initial eligibility; neither the amount payable nor the duration 


of the benefit depend on the length of the completed periods. 


Non-Discriminatory Calculation of the Amount of the Benefit 


Toe fOon-discriminavory calculation of thé amount of a benefit as pased 
on treating the migrant as if he had always worked in the host state and 
On cOnSidering his family as residents Of the nosy Stave regardless. of 
micir actual state of residence. The latter is a relatively straiehntior— 
ward concept. Whenever the amount of a benefit varies with the number of 
members of the family, the competent state is required to take into account 
family members of a person subject to its legislation wherever they reside 
ia the Community. This is an absolute obligation with respect to cash 


4 ; DD ; ale) 
benefits’> deriving from sickness,” maternity, accidents at work or 


pera ole: De 
occupational dieease. | and an the case of anvalidiuy and old-age 


pensions, except to the extent that a member state may invoke the provisions 


; 60 
of Regulation 1406/71 against overlapping benefits. in, wae case or 
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unemployment and family benefits the competent state may disregard non-resident 
family members who are entitled to benefits in their state of peewee 
But the competent state may only take into account the actual amount received 
in the other state. In Ragazzoni (134/77) and Rossi (1007(S), for example, 
no reduction was possible in the amount of family benefits due under Belgian 
legislation as the family members still resident in: Italy “did not receive 

any benefits from the wife's employment there. There is a special rule 
governing the payment of family benefits to non-resident family members 

under French legislation; the amount of these benefits is determined by the 
legislation of the family's state of residence, although entitlement is 
established by French lee The place of residence of family members is 
ierelevante in “the ‘case vor death grants, the amount <eof which is valways 
calculated witnout rer erence to the family of the deceased. 

The migrant is to be treated as though he has always worked in the 
HOsvestatce WwneMnever financial criteria have: to De "established tor mathe 
piMmmpOserom Calculating the amount, of a penerin. — in the case cr cash beneiies 
hor sickness: or: maternity, for example, which are based eithem on average 
or standard earnings, the competent state must determine such earnings 
exclusively von thé sbasisiof earnings paidvor payable during the periods 
completed under ats esisietions > An adentucal provisrommex ists ormcne 
calculation of cash benefits deriving from accidents at work and occupational 
diseases.°* Unemployment benefits, the amount of which is invariably 
linked to the level of the previous wage or salary, must similarly be calcu- 
lated only by reference to the wage or salary received by the unemployed 
Person if the host atielen ? Such 2 calculataon 15 Nou i easiple Vr whe 


migrant has been employed in the competent state for less than four weeks, 


but, even here, the general principle is upheld; the competent state must 
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calculate the benefits "on the basis of the normal wage or salary corres- 
ponding, in the place where the unemployed person is residing or staying, 

to an equivalent or similar employment to his last employment in the terri- 
tory of another Member State "°° The calculation of the amount of old-age 
pensions is the most complex, involving the use of such disparate criteria 
as average ‘earnings, average contributions and the ratio between the claimant's 
gross earnings and average gross Soiree | However, ‘the principle is 
still the same; the figures used must either relate exclusively to periods 
completed under the legislation of the competent state or, where this is 

new possible, “correspond to equivalent figures obtaining in the competent 
Svate during’ the relevant sentiece, O° AS a wulke,, death grants, samy 
benefits “and invalidity benefits are fixed by criteria other than previous 
piunancia) periormance ana do not need provisions of this kind. An@excepiaon 
tee nivelidityspenelive where: thesamount of “the dDener li is Gncreased ai tine 
insurance perirods were completed under’ a special sonenee a To guarantee 
equal treatment of migrants in such circumstances, the competent state must 
take into. account insurance periods. completed in another member State either 
under a corresponding scheme or in the same occupation or enpleynent a. 

It is only where, account having been taken of all these periods, the migrant 
concerned does not qualify for the higher amount that it may be withheld 
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ee bola tioneor Discriminatory Prerequlsives 


The subjection of an entitlement to social security benefits to pre- 
requisites that migrants might have difficulty in PLE ine 2s prod ced 
as a general principle by Article 3(1) of Regulation 1408/71, which accords 


all persons covered by the regulation "the same benefits...as nationals...." 
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This article was applied by the Court of Justice in Mazzier (39/74) to make 
a Belgian grant available to a handicapped Italian woman despite her failure 
to meet the condition that her illness be first diagnosed in Belgium. /* 

In addition to Article 3(1) there are a few provisions in the regulation 
that proscribe specific prerequisites for entitlement to a social Security 
penef2e thacemMigrants might have difficulty im fulfilling: Article 35(3) 
precludes any conditions as to the origin of an illness being placed on the 
granting of sickness benefits, while Article 57(2) stipulates in like vein 
that, where 1t is a condition of entitlement to benefits resulting from an 
occupational disease that the disease be first diagnosed in the competent 
state, “such condition shall be deemed to be fulfilled if the disease was 
first diagnosed in the territory of another Member state." !? iy ehencase 
of benefits for accidents at work while travelling and death grants, nee 
accident or death respectively are always deemed to have occurred in the 
territory of thes competent state. /! Where thesgranting of invalidity or 
ged—acve Deneritssils conditional upon the claimant being ‘subject to the 
pertinent) legisilation ab the time the benefits become payable, the person 
concerned is deemed to be still so subject as long as he is subject to the 
legislation of another member state at that time. !? Finally, Article 40(3) 
provides that the requirement in most Member States that a person must 

have received cash sickness benefits’ prior to entering a claim for an 


invalidity pension is met when such benefits have been received under the 


legislation of another Member State. 


The Payment of Benefits Outside the Competent State 


Sn 


The general principle that benefits must be paid regardless of the 


place of residence of the recipient is enshrined in Article TON Tales 
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Save as otherwise provided in this Regulation, LAvalidity, 

old-age or survivors' cash benefits, pensions for accidents 

at work or occupational diseases and death grants acquired 

under the legislation of one or more Member States shall not 

be subject to any reduction, modification, suspension, with- 

drawal or confiscation by reason of the fact that the recipient 

resides in the territory of a Member State other than that in 

which the institution responsible for payment is situated. 

An attempt was made by the Dutch government in Smieja (51/73) to limit 
the application of Article 10(1) to cases where the national legislation 
permits payment abroad when it denied to a German worker who had returned 
to Germany after having been employed in the Netherlands a supplement to 
hes pensiom that, “according to Dutch law, was “only payable to residents of 
the Kingdom. The Dutch argued that, as no right to the supplement was 
Macquired under the legislation of “one or more Member States ,"/° Aecicle 
IO) "had nosapplication= The Court of Justice rejected this interpretation 
and neld that “the phrase ‘legislation of one or more Member States” must 
be interpreted as embracing the relevant provisions of Community ieee 
The Dutch legislation thus had to be read subject to Article 10(1), which 
hadethe eifect--or Elimntnating the condition as to residency. The Coury took 
the same approach in Biason (24/74) when it struck down a French provision 
that prohibited the payment of a supplementary invalidity allowance to an 
Italian who had returned home. 

Certain branches’ Of Social Security are not included im the scope of 
Provele tOl1)) because of special rules thay attach 16 them. For Anstance, 


Ke for suckness, Maternity, -acchdents at 


cash benefits and benefits in kind 
work and occupational diseases to recipients who are residing temporarily 
or permanently outside the competent state are provided by the competent 


State either directly or through the agency Of Ghe State ol residence or 


stay./? Where the latter state assumes the responsibility for providing 
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the benefit, payment abroad by the competent state takes the form of reim- 
bursement of that state” or, where reimbursement is ae of an under- 

taking to provide similar services if the need arises. The receipt of such 
benefits outside the competent state is subject to conditions under certain 
circumstances. They can only be obtained during a temporary stay in another 
member state when the health of the recipient "necessitates immediate bene- 
pita or when the recipient is authorised by the competent state to go 
temthaty member stave for treatment .°° This authorisation may not be refused 
where the treatment cannot be obtained in the person's state of peradence 
“within the time normally needed for obtaining the treatment in question... 
taking account of his current state of health and the probable course of 
the disease.”? A fortiori the authorisation cannot be withheld where the 
necessary treatment rs net available’ in’ the State of reeieence Or is) no 
as Braecciney. AY SeCipient must also obtain permission to peeten « Or 
Eeanst.erenis residence to a member state other than=tne competent state if 
femwisheserO.dO This arver haying become entitled’ to benerivsswhile ah the 


competent state.°? The permission can only be withheld when the move would 


prejudice pecovery.?” 


The payment outside the competent state of unemployment benefits is 
subject to considerable restrictions. The employee in question must be 


wholly unemployed and must fulfill the following conditions: 


a) unless otherwise authorised, he must have registered with 
the employment services of the competent State and have 
remained available to them for at least four weeks after 
becoming unemployed; and 


b) he must have registered with the employment services of 
the host state within seven days of ceasing to be available 
for work in the State he Neri. = and 


c) he must not have previously invoked his right to payment 
abroad of his unemployment benefits since he was last 
employed. 93 
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In addition, the right to payment abroad of the unemployment benefit only 
fasuse Lor’ three months?" and, in order to discourage loitering in foreign 
parts, the regulation stipulates further than continued payment of the bene- 
fit upon returning to the competent state is assured only if the unemployed 
person returns within the three months .?° This stipulation was enforced 
with particular strictness in Testa (41/79) against an Italian who had left 
Germany to seek employment in Italy and returned a day late. His German 
unemployment benefits were paid to him during his time in Italy by the 
Italian authorities?” subject to reimbursement by Germany, 7! but his 
continued entitlement to them upon his return to Germany was held to be 
extinguished under Article 69(2) of the regulation because of his lateness. 

Noge=or the provisions of Article 69 relating to eligibility for bene- 
itvs while abroad Or co" a continuation of them upon a return to the compe— 
ene stave apply, however, to unemployment benerits payable under national 
law alone. Thus, in Bonaffini (27/75), an Italian worker who returned to 
Italy after losing his job in Germany was given the right to claim his 
Italian unemployment benefits despite his failure to remain available to 
the German employment services for four weeks prior to leaving Games | 
TiesCoure Of Justice held that, as entitlemeny arose oy the operation or 
Italian law without any need for the regulation, the obligation of availa- 
bitty Se€G Cul im Article 69 had no epeLicaeions. Presumably, therefore, 
the claimant in desta (41779) would not have been prejudiced by his late 
Revurn if his right to 4 continuation of the unemployment benefits had 
arisen under German law rather than by virtue of Article 69. 

The general rule with respect to family benefits is that they are 


100 
payable abroad where this is necessary. Moreover, where two member 


states so agree |"! or where it is established that family benefits are being 
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misapplied by the employed or self-employed person, —— payment must be made 
outside the competent state to the person actually maintaining the family. 


This may be done directly or through the agency of the state of residence 


; 10 
of the family. : In the case of France, under whose legislation the amount 


of ramilby tallowances is determined by the legislation of the state of 


Vesidencenor. mie manic y members, |” the allowances must be paid directly 


to the person actually maintaining the family. |? This is done py the stare 


of residence of the Papgny oe subject to reimbursement by Frances | 


Applicable Legislation 


Article 13(1) of the Regulation sets down the principle that migrants 
ace wtG. De SUD ECU sLO ne 1ecisiation of a Single member svace Spe 9 
Articles 13(2)(a) and 13(2)(b) provide that as a general rule the applicable 
tegistation shall be, respectively, the place of employment or selr— 
employment, regardless of the member state of residence cf the person con- 

: 109 
cerned or of his employer. 

The general rule does not apply to temporary work in another member 
state; the person concerned will continue, pursuant to Articles 14(1) and 
14a(1), to be subject to the legislation of the member state where he 
normally works as long as: 

a) the anticipated duration of the work does not exceed twelve 

months, !10 or, if it does, the member state in which the 
work is being performed gives its consent;!'! and 

b) in the case of an employed person, he is sent to work in 

another member State by and for his domestic employer but 
not as a replacement for another person who has commleced 
DiS Derm col posting. !1¢ 


The application of this special rule was discussed by the Court of 


Justice in Manpower (35/70), where an employment agency established in 
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France sent someone to work for a firm in Germany. The worker fell ill 
shortly after his arrival in Germany and needed medical attention. The 
beneritsrine kind were provided by the French agency, whichethen Claimed 
reimbursement from the French social security authorities. Reimbursement 
was refused on the ground that the worker had been subject to German law 
during the illness as Germany was the state of employment. The matter came 
before the Court of Justice, which decided that the employee had remained 
subject to French law under Article 13(a) of Regulation at's and that 
reimbursement should»be made to the agency= “bn the Court's view, the 
special rule applied as the agency paid the employee and retained a power 
Gr dismissal vover him-and because the contract for his services, was between 
the agency and the German firm; the agency thus remained the worker's real 
employer. | |* The situation with self-employed persons is much simpler. 
They have only to show that the anticipated duration of their activity in 
another member state is not more than twelve months and the special rule 
will automatically apply. It is noteworthy that, although these provisions 
clearly are intended to deal with the problem of social security coverage 
for providers of services and their employees, they also apply when no 
services are provided. Unfortunately, there is no clear right of entry or 
residence for persons who wish to perform temporary work in another member 
State that does not involve the provision of cannes. fe 

Articles 14(2)(b) sand t4ake) containvaddi tional specraivrules for 
persons who are normally employed or self-employed, respectively, in two 
or more tember states. If the person pursues any part of his activity in 
the member state where he resides, he is subject to the legislation of that 

116 


State. Where this 29 not the case, the rules differ. The self-employed 


person will be subject to the legislation of the member state where he 
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DUrSUcS Nis main opine oul the employee will normally come under the 
legislation of the member state in which his employer has his registered 
Cari ce “Or principal place of Suiesbagen he Once again the social security 
arrangements outstrip the rights of entry and residence, which may be 
available only to employees who work abroad for an employer of the host 


Bee te 


These arrangements, by contrast, also cover employees working 
in another Member State for a domestic employer. 

Pnewaime ol thes principle seu out ah Articiie 131) andor the rules 
convained in Articles’ 13(2) and)14 is to prevent the application to the 
same individual of the social security law of both the state of residence 
and the state of employment. It is not, however, completely clear from the 
Gecisions Of the Count’ or Justice whether 2t considers this aim tov be con— 
Sescenvewleme the lreatyror not. en atseries of decisions: On Reeullation. os 
wale) did not vconvain an equivalent to Articte meniag | tne Court rived 
that. duplication could only be precluded by that’ regulation where it anvolvyed 


the payment or two Sets of contributions without any corresponding increase 


an social benefits. |“! Accordingly, in Moebs (92/63) and van der Vecht 


(19/67), two residents of the Netherlands who were employed in Belgium and 
France respectively and subject to the legislation of those states by virtue 
of Regulation 3 were held to be entitled to additional social security 
benefits available under Dutch law on a non-contributory basis. The Court 
took the view that to hold otherwise would amount to a withdrawal of the 
protection of national law in contravention of Articles 48 to 51, which 

are intended to improve the migrant's lot but not to deprive him of rights 
that he possesses at national ia THis reasoning iS attractive an. the 


context of these two cases, for the additional application of the legislation 


of the state of residence resulted in benefits without any Uupla cCabion or 


ed yar Holhw, avintsiin tbailen +0 sgeetite 
decd att Yo syotque na GiTrRewds Hr one = 
BOENMOW LOO LGM TOO) GHEE GREBA IRAs YO 2f 
ee eer ee 
eof ate Co hoe CME leew tuk dum gen sigtonirs 
eadz-od waienetlies ady fete OF tf 41 bas (HID ee 
moahiect Yo adede sit Bede Gal wircwane Letsos ontt Yo teubte 
ai! eA 4eako ylstelemns yidvgwnt jose 11. toanyolgme ions 
anon or oF wits eth wat Letos J) wediete soticul Iw swod edd te 
* poASedomel Ad aagkeioen wie @ nl .don io yest One ae 
fisien Paes) ads oh th diel ih bo oaleviupes ap aketnos gon >. 
paveuwie 7 aun COLteeMIT Sit ve penton, 2? yino bigoe modame 
SEES DA? gatbareeeo yaa Mimiétw eoalsvdiaguss To evan id 
rev ‘ee Cah Tie TEATS) oper) vie wh tOlo 'S! 4¢nened! . 
Oe nrtaced nic bayoeoihs: gyay iy Meg waist shy to acnstlest awd : 
aughiy if gagede Geni? So eoltnetaal Gnd ot ton! tie bm Uheveaae 
pantalones surmebMete.<! DaiIizde ao es bla eumnk Tekmae 
tyint) att oNaet @diNiwh@4oen 4 dp val aod~0 sebay el del te 
sid sa talent a (@ 34eome Wut seiwseaty blor oF tend 
ache he Ge ae eee ait’ Sc ne iinipta sor nd "ne? Teeobtene 
wait Teale SURqee ef S00 dud fol @*snetpr ett: svenqab OF Dae 
va! 


: fe SOLS ede €8raurtouna 4trt aot toneattan 6s 


a to) 0 Syet Ge od 4 hae e012 Abe, AF VOX emead ue 


| 
ng 


a mil teal et nee een teaver Sethe s 


381 


contributions; it is more questionable where it involves the migrant in pay- 
ment of double contributions whether he wishes the additional coverage or 
not and whether the extra benefits are worth the outlay or not. Yet, at 
least with respect to Regulation 3, the Court's reasoning applies with 
ecomal er oncertoupothysi tuations. 

The introduction into Regulation 1408/71 of Article 13(1) establishing 
pac principles thatia personr'shall be subject: to sthe legislation of 7a 
single Member State only" represents an attempt by the Council to clear up 
any ambiguity in Regulation 3 and encourage the Court to apply only one 
legislation. This new article was considered by the Court in Perenboom 
(102/76), where it was used by a Dutch resident who had been employed for 
four months in Germany to challenge as assessment for contributions to the 
DuvEenesoctalbesecunity—scheme- inyrespect, of that period. The vutenmaneclaimed 
Uaat, as hegmad been subyect sto German social security legisiarion for 
those four months pursuant to Article 13(2)(a) of Regulation 1408/71, he 
Was protected by Article 13(1) from having to make the «contributions. “The 
Court accepted his argument, but it is not easy to determine the import of 
its decision in Perenboom (102/76). At one point in thé judgment the Court 
Seates @ategormeally thate"Article 13(1) excludes any possibility of te 
overlapping of several national legislations in respect of one and the 
same period," !©? which would suggest a total acceptance of the principle 
set out in the article. But elsewhere the Court bases its decision on the 
fact that the duplicate application of Dutch legislation in the circumstances 
at bar "involves the payment of contributions twice over contrary to the 
provisions of Regulation No. 3 and of Regulation No. 1408/71." 1" TaLs 
language is very ambiguous; it is not clear whether the Court is merely 
following its old reasoning that double contributions cannot be required 


where, as here, no additional benefits are forthcoming, ior whevher Lees 
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taking a new stand and absolutely prohibiting the payment of double contri- 
piaonee° The reference to Regulation 3 by the Court in Perenboom 
(102/76) strongly suggests that this case does not represent a shift) in’ its 
reasoning, which is unfortunate. Whatever additional benefits may flow from 
double contributions, they are an impediment to personal mobility in that 
most people probably regard them as more trouble than they are worth. It 
is, of course, a different matter where the scheme is non-contributory and 
a person is getting something for nothing. To deprive migrants of such 
benefits would indeed contravene the Treaty, as the Court has said on many 
Eeeasioney o° For thes rest chersituarion as sri tar trom clears 

Iwo situations require particular rules and some modifications with 
Bespece COmEnNe application oF the lecislavion or the; competent state as 
determined according to Articles 13 and 14 of Regulation 1408/71. The 
picstecoL these: concerns the provision of benefits to a recipient who is 
Sravine One resi dingwoutside thercompetent, states 

With respect to benefits deriving from sickness, maternity, accidents 
at work and occupational diseases, entitlement to all benefits is determined 


: 2 ee lee 
by the legislation of the competent state, i but Only cash benerivs 


are provided by this Soe Benefits in ia are provided on behalf 
of the competent state either by the member state of residence!?! or the 
member State where the recipient is staying when the need for benefits 
eee Or to wiilcw he has beem authorised te eo in order" to receive 
appropriate treatment. |-~ The member state or resmdence sor stay 1s. then 
reimbursed for these expenses by the competent state unless there is an 


134 
agreement to the contrary between them. Cash benefits are always pro- 


oD 
vided in accordance with the legislation of the competent state, but 


the rules governing the applicable legislation with respect to the amount 


. 
Pthey .° 
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and duration of benefits in kind are more complex. Where a recipi enteis 


: HESS 
staying in another member state or has gone there for appropriate treat- 


ts 
ment q or has returned or transferred his residence to another member state 


after first having become entitled to benefits in kind whilst in the compe- 


135 
beniwstate. the legislation of the member state of stay or residence will 


determine the amount of the benefits in kind, leaving their duration to be 
set by the legislation of the competent state. But where a recipient resides 
permanently in another member state and has become entitled to benefits in 
kind while in that state, its legislation will determine both the amount 


Iss) 


and the duration of the benefits. The rules are a little different for 


frontier workers, who are able to receive both cash benefits and benefits 


onekind from ithe? competent state in “accordance with its lesisiation, o 


Tatseis somewial paradcxreal, as frontier workers must, by “deranivion, 

LevUCh aCOuLNeir stave On iresadence av. least once a yeck and would thus 

seem to have a lesser connection with the competent state than other persons. 
Unemployment benefits payable outside the competent state are similarly 

provided by the member state in which the recipient is staying to look for 


coo, Pe but this) is “always done in accordance with the Pegislavion of wie 


Competent state, '¢° The régulatiom provides for the’ reimbursement’ of che 
144 : 

member state of stay by the competent state. Family benefits payable 
to persons outside the competent state, on the other hand, are the sole 
responsibility of that bate Ee Wioh the eExcepuion OF Krance. Pamualy 
allowances payable to non-resident family members of persons subject to 

146 
French legislation are provided by their member state of residence, which 

14 ' 

can claim reimbursement from France. i The allowances are determined by 


the legislation of the member state providing them, except that entitlement 


to them in the case of employed persons is established initially by French 
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fees Waeione ae No special arrangements govern the payment outside the 
competent State of invalidity and old age benefits and death grants. 
Particular rules on the applicable legislation are also sometimes 
Pequivediin order to allotaresponsibility for the payment of a benefit where 
a person has been covered by more than one legislation in respect of the 
risk. In the case Of ‘sickness, maternity, accidents at work and family 
benefits, however, none are necessary as no member state incurs any responsi- 
Dadity merely because the claimant was ‘once subject to its legislation. 
This is so for occupational diseases as well, even though the claimant may 
have pursued an activity likely to cause the disease in more than one member 


Pee cauie 


there is only a rminor exception for sclerogenic, pneumoconiosis, 
where there is a pro-rata division of responsibility for payment of the 
benefit between the mefiber states in which the afflicted person practised 
Ssmroccupatsonwitable torencourage the diseases) >= 

invalidity bener recs Talleintoylwo cateporiess Where agpersenm has pecn 
subject exclusively to legislation under which the amount of the benefit 
is independent of the duration of the periods completed, the responsibility 
for payment falls upon the member state whose legislation is applicable at 
ime time the tavalidnty aecen If the invalid issnoveenritmed ter any 
benefit under this legislation, he can still claim invalidity benefits from 


: : : ise 
any other member state under whose legislation he is so entitled. 


Aggregation is used to help determine Snvapilcncnbe a: so that, given the 
comparable conditions prevalent in most member states, it is unlikely that 
any previous member state will be liable if the claimant dees Not quality 

in the competent Seaecwuce Where the claimant has been subject) Lor legis— 
lations that relate the amount of the benefit to the length of the coverage 
or to a combination of both types of legislation, the allotment of responsi- 


1 
bility is made in the same way as that for olld age pensions. 22 
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The payment of old age pensions is the responsibility of all the member 
States to whose legislation the claimant has been subject for at least a 
ee Each state is liable for an amount proportionate to that part of 
his working life that a claimant has spent under its legislation. The 
amount is calculated in the following way. Where a claimant does not qualify 
for a pension ih a member state under its legislation alone, that member 
State is obliged to aggregate all the periods of insurance and residence 
properly completed under the legislation of other member states and to 
calculate the amount that would theoretically be payable by it, were all 
these periods to have been completed under its legislation. |?! Gnce his 
theoretical amount has been determined, the member state then establishes 
trne actual anount Or lus contribution to the claimant's whole pension pro— 
rata with the length of the periods completed under its lesional 
Por example, where a claimant has Spent ten out Of thirty working years under 
French legislation, the French authorities must calculate what his pension 
would bes if she had we spent “all thirty years. Given that this theoretical 
aMmoUlived Ss, Leu us! Say, 3,000 francs per month, the actual french conura— 
BubLOn wOUlds bel vem thirtieths of this sun or 1,200 Ponca! 7 The other 
member state or states where the claimant has spent the remaining twenty 
years of his working life would be liable to make a similar calculation in 
respect of this period of time. Where, on the other hand, a pension 
Claimant qualifies for a pension in a member State without the need for 
aggregation, Article 46(1) requires that this member state calculate both 
the amount due under its legislation alone and the amount that it would have 
to pay under the aggregation and apportionment procedure of Article sien? 


This article further provides that the higher of these two amounts is the 


161 behinds 
one that must be paid to the claimant. Thus, if wa the example given 
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above, the claimant had qualified for a pension of 1,500 francs under French 
legislation alone, he would have received this amount instead of 1,200 
francs. But, if the French national pension had amounted to only 1,000 
francs, the claimant would have been entitled to the apportioned amount of 
i200. francs. 

There is a further provision in Regulation 1408/71 regarding the 
calculation of old age and invalidity pensions, which has caused much 
controversy. This is Article 46(3), which permits a Member State that pays 
eepcnsionson thew basis orsArticle 4601) to treduce its scontribution-=where 
the total amount of the pension received from all liable Member States exceeds 
what the claimant would have received, were he to have completed all his 
working life in that Member State. Let us take as an example a person who 
has worked for ten years-in Member State A, five years in Member State B 
and fifteen years in Member State C. Under the legislation of Member States 
feand B he is entitled to a pension without the need for «aggregation and 
receives $500 a month from both these states under Article 46(1). For the 
present let us leave aside the question whether this amount is based on 
national provisions alone or on the aggregation and apportionment procedure 
of Article en a Member State C, on the other hand, only accords a 
pension after thirty years of employment or self-employment, so that aggre- 
gation is necessary to determine its contribution. It calculates that the 
Claimant is theoretically entitled to the equivalent of $4,000 per month 
on the basis of thirty years under its legislation and actually pays him 
$2,000 for the fifteen years that he did complete. The total amount of 
the pension is, thus, $3,000 per month, which, let us say, exceeds by 
$300 the maximum amount of $2,700 that the claimant would have received from 


either Member State A or B if he had spent all thirty years under their 
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legislation. Accordingly, both states may, pursuant to Article 46(3), 
reduce their contribution in proportion to their share of all the amounts 
payable under 46(1). As both states are paying an equal amount, each may 
reduce its contribution by $150 in order to lower the monthly sum to the 
permissible maximum of $2,700. 

Let us now return to the question of how the pension is paid by Member 
States A and B under Article 46(1). It will be recalled that, although 
this provision only applies when a person is entitled to a pension from a 
member State without the need for aggregation, it nevertheless stipulates 
that the amount due under the aggregation and apportionment procedure of 
Article 46(2) must be paid instead of the national amount when it is the 
higher of the two. Where Article 46(1) in fact leads to the payment of this 
latter amount, there is no problem with the application of Article 46(3), 
as) the resulation is then being used to reduce a benerit thav it. ivselt con— 
fers by the procedure set out in Article Me In the example given 
above Member States A and B would be able to reduce their contributions by 
$150 without any problem if the monthly payment of $500 was based on 
aggregation and apportionment. 

The position of the Court of Justice is; however, “quive different when 
Article 46(1) leads to the payment of a pension under national law alone 
and Article 46(3) is used to reduce the amount of this benefit. This, in 
the Court's view, amounts to using the regulation to deprive a person of 
@ benefit to which he is entitled at national law, which it considers to 
be inconsistent with the Terr. And to the extent that Article 466); 
the wording of which makes no distinction between the two methods of 
calculating a pension under Article 46(1), admits of SUCH Use, tu as peen 


16 
held by the Court to be of no effect. > Thus, in our “example, Memper 


etnuame ae £hs. 
,on deoe , JN oan) CO 

wits Ot aces. wii ai ob Bere yO 

| +007, S¢ Yo mea ta 

cued ad BA nt aa teriae GE Meenotdanup sitr oF 

entale oan habtagoemligiwd: | 11 be afnvea soho) 

¢ mit aoraney 6 iad harnadielt tripe ¢ nat eetiags (006: | ot 7 

sudetuytia wae saeredill ah yt dhateee no? been. edgy til 
in subesotg ‘Hemmontreqipe-bme Hil dewrrqes wie Hebdu aud’ se 

wit 2h 44 (eet oe fiwotoes a> ¢ bestual flag od 9 

cit: ho gemma Oto? gheed Bie Gh Hi tae edoline eam’ Gowe 

o(2iRe @fekewd! Se ak seenluee- ee daw melo co al sradd “yat 
“noo ‘twomit 7) Call thened. a Sciber ot hes gnasu dad? at BORTe Lime 

rm ikke wld Alps [et joie siowina wh Quo aoe eibeootg Sy 

el amoigudiageny SLN+ equiuey 1 etda ed esigw: D hne 4 eetete4 

as chend Guy O44!) “o sHomycn Ghnondh “il " Betdanq YOR 

. emotes bas fe 

yaw JASE S8lkp ave .) =obeph Tt ie er to pobsreng, 

gonlé WAT ASnei MAG Ahi: -/29°2 Ju teehee, 900 OF etasl TH 

ab dete). ;2Fiansd eric oo Teg ail? ‘shen of beew ef (6708 SE 

S dorwde eer regal of on | (ple eae OF Gangors- {Wwery. tf 

ac yehlkdte) 46012) owed fond Righte Dp ietiem 4i ean Orn 

- 1 ere is arian: Fieve Ghee FON aimieyt nay SFin Ined 

fo poenap ms ot onde MOLINOS Son Aaden dine) tag 

4° pp 3) Genw wen tc cline COTO REG Sabne netennge 

lng Val Aiad® "ita. iL 4 Sel 8! egw m@ We ee of /oatod' 


388 


States A and B would not be allowed to reduce their $500 contributions 
under Article 46(3) if the claimant was entitled to this amount on the basis 
of their national law alone. This would be so even if the claimant needed 
powrely on Article 10(1) of Regulation 1408/71 in order to force: payment 
of the contribution outside these states; only where the aggregation and 
apportionment provisions of the regulation are used to determine the amount 
payable, does the Court of Justice consider the benefit to arise through 
the operation of Community law, thus entitling a member state to reduce it 
pursuant to Community ieee 

Tha Seepproach*or. the Court. hast ibeehn much critacized.. Wyatr and Dash-— 
wood, for example, take the view that it needlessly favours migrants and 
sugzest that it) impedes: free movement: 

fA legal rezimerthat favours the one over the other no more 


furthers: free) meovementethan export subsidzes further) free 
trade. 167 


The. Court has met this type of criticism rather tamely by claiming that 
Nao discriminationrcan arise inj) situations which are not comes ee 
Thus stated the Court's reasoning is unconvincing. Although it may be 
difficult in many other ways to compare the situation of migrants with 
people who have stayed at hame, it is possible to compare the payment under 
differing circumstances of the same benefit and to decide whether the 
guscrepancy 16 justified: 

There are, however, other reasons for disputing the criticism that 
has been levelled: at the Court. In the first place there may» well be a very 
good reason for the higher total amount of a migrant’s pension’, namely the 


higher cost of living - and hence the higher benefits - or the more generous 


social policy of one or more of the contributing states. i merinchgrel im erm h eh EE F 
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to see any justification for depriving a person of an advantage merely because 
another member state is not so expensive or generouse) secondly, there 
is no logical reason for singling out persons who receive their pensions 
under national law when a person whose pension is calculated solely by way 
erethe procedure inwArticle.46¢2) couldijust ascteasiily Wsurpass in a gives 
member State the maximum amount that would have been payable if he had spent 
all] his working life there. Indeed, both these points apply with equal force 
poecnewreductionethatras permittedtunder Article 46(3).4 9 "“ThussiG ‘anyrerrticasm 
tense, sit snourdebe dinectedmavevhe: Counci® forlinsertingrmirtaclessos) 
inco the regulation rather’ than at the Court for mercifully limiting ies 
ambit of application. 

AHOtner point tO be considered when assessing: themmerit or thesGourny's 
refusal to permit Article 46(3) to be used against national pensions is 
that there is nothing to prevent a member state from providing in its own 
lesislation fora reduction in the amount payable. In this situation ie 
is national law that is taking away a national benefit, which is not incon- 
Sisvent with the Treaty. This possibility was exploited by the Belgian 
authorities in Mura (22/77), where a miner received an invalidity pension 
under Belgian legislation alone and a French invalidity pension exclusively 
by means of the aggregation and apportionment provisions of Article 46(2). 
The Belgian authorities reduced his Belgian pension by the amount of the 
French pension pursuant to Belgian law and Article 46(3). Mura contested 
the reduction and the matter was referred to the Court of Justice. The 
Court rejected the use of Article 46(3) in these circumstances but upheld 
the right of the Belgian authorities to reduce the amount of their pension 
pursuant to national i At the same time, however, it pointed out 


that Article 46(1) stipulates that the amount due under the aggregation and 
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apportionment procedure must be paid where it is higher than the national 
amount. Thus, if the national reduction provisions reduce the amount of 
the pension below that obtainable under Article 46(2), they become ineffec- 
Givesas, Loe Latver amount misy be paia.!"' Such was the case in Mura 
(22/77). The claimant had worked for eleven years in Belgium and four years 
in France, so that the apportioned amount payable by Belgium was, according 
to the Belgian authorities, eleven fifteenths of the national amount, | '= 
which was less than the reduced national amount. Advocate-General Warner 
pointed out, however, that ten years was the maximum period required by 
ene Belgian legislation for obtaining the full pension and should be substi- 
tuted pursuant to Article 46(2)(c) for the aggregated period of fifteen 
fence By this reckoning’ the apportioned amount was ene Tull pension 
and had to be paid under Article 46(1), thus depriving the national reduction 
provisions of effect. The Court adopted the Advocate-General'’s argument. 
Finally, there is the responsibility for the payment of death grants. 
Only one member state will be liable to provide this benefit, and in the 
case of employed or self-employed persons this is the competent state as 
determined under Articles 13(2) and jets Persons claiming am respecr or 
principals who were receiving their pension from a single Member State obtain 
Eiercrany Tron this sia. Where a pensioner was in receipt of pensions 
from several member states, it is the member state to whose legislation 
the pensioner was subject the longest that assumes eee ie iwlae 
pensioner was subject for equal periods of time to the legislation of two 


: cared 
or more member states, the last of these states is responsible. 
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Overlapping Benefits 


ILO tC belo. Benefits payable under the social Secu ral iy 
scheme of a member state can overlap with other financial 
advantages in three ways: benefits of the same kind can be- 
come Dayable tor the same period of insurance: different 
benefits can accrue from the same contingency; and social 
security benerits can be supplemented by a source. of income. 
Neer ec Overlapping: OCcurs Witham one national jwrasdicuion, 
Community law is not involved as this is a purely internal 
matter. However, where the overlap concerns two or more 
Hemet Swabs Eni Sts invariably see LO ENS (ODER a ona, 
Regulation 1408/71 and Community law provides a remedy or 


Supplements national remedies. 


RCE) Cask, sDeCNel hus National iprovisironrs thal provade 
Boo une reduction Of a2 So¢ial Security Denetict, when the 
BecIpiems Is also eChtitled Lo an Ldentical Denei ae under wine 
Pests lawlom Of another member Stave Or States can De applied 
according to their tenor subject vo two exceptions. ihey 
may not be invoked by a member state against its contribution 
to an invalidity or old age pension that Has Deen calculated 
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gation and apportionment procedure of Article Ret aim ne The rationale 


for this restriction is quite simply that the possibility of overlap is 

already “taken care"of by the™apportionment aspect of the procedure. |? 

National reduction provisions may also not reduce a benefit below any 

minimum amount that is set by Community law. In the case of invalidity 

and old age pensions, for example, the minimum amount payable by a member 

Svave Vs) thabrwhich is Calculated according to Article 46(2)5" and i must 

still be paid even though national law provides for a greater poauetione @ 
Where provisions against overlapping identical benefits exist within 

a member state but do not apply to benefits accorded by other member 

States, Article 12(2) of Regulation 1408/71 provides for the necessary 

CXtenstoOny on errecu..§ Nabional previsions: thau- So apply by wire. or 

Article 12(2) are subject both to the two restrictions mentioned above and 

EO Uwo) additional “Limitations. Wn the first place they canvonly be used 

by a member State against benefits that it is obliged to pay through the 

eperacion-or Regulavion V408/71% This accords with the Court's oft-repeated 

asservionm that Community “aw Cannot ibe used vo deprive axperson oF Dene= 

Pits -arisingrexclusively Under national ees which assertion was con- 

firmed by the Court of Justice in Kaufmann (184/73) with respect to 


eee Thus, the ability of the Belgian authorities in Mura 


Artie le ta (2) 
(22/77) to reduce an invalidity pension that was payable under national 
legislation alone was due exclusively to the existence of national pro- 
visions to that effect; they could not have relied on Article 12(2) to 
extend the application of national law to a French benefit in these 
circumstances. 


The exact definition of what constitutes a Community benefit per- 


Mitvineetheusesof Article 12(2) 1s now clear. “in the Enclism case of 
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Re An Irish Widow (U.K.) the National Insurance Commissioner took the view 
that only when a benefit arises by way of aggregation and apportionment, 


does it become a Community benefit susceptible of reduction under Article 


12(2). This view is in keeping with the Court of Justice's definition of 
a Community benefit for the purpose of applying Article EG eWa ae bute 
should be borne in mind that the Court has always been anxious to 


lnmite the scope or that article.  Ltimight. weld be that a Tess narrow 
approach is in order in other situations where there is not the same 
possibilitysor ~<: double reduction. ©" Tt is suggested, thererore, thar 
Dred cle ri 202) should be available whenever a benefit arises by way of 
Community law but not when it merely becomes payable under Article 10(1) 
of Regulation 1408/71 requiring payment abroad. The specific provisions 
against, overlapping penerits Gn the regulation support this wider view, 
as they apply without the need for aggregation and apportionmente <= 

The second limitation concerns the amount of the reduction that is per- 
mitted by the combined use of national provisions and Article 12(2). When 
national lawsis used) alone, the restriction is thav the ‘amount. nov be 
reduced below a set Community minimum, but when Article 12(2) is needed 
as a supplement the Court of Justice has decreed that the benefit may only 
be reduced by the amount actually received. The attempt by the Dutch 
authorities in Kaufmann (184/73) to use Article 12(2) to reduce a Dutch 
invalidity pension by the total payable amount of a German sickness bene- 
fit was therefore rejected; instead they were enjoined to take into consider- 
ation only the sum that was paid by the German authorities after the appli- 
cation of German national reduction Sreviovenal Thus is another 
instance of the Court acting to prevent a double reduction. 


Where no national provisions against overlapping dent Cal ener ies 


exist at all, a Member State may rely on Article (2( i), which contains 2 
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general prohibition against such overlap, or on specific provisions in 
Regulation’ 1408/71 to this effect. Article 19(2) of the regulation pro- 
vides that family members residing in a member state other than the compe- 
tent state only derive a right to sickness and maternity benefits in 
raeee under the legislation of the competent state "in so far as they 
areunoteentitiled: torsuch beneritsvunder the begistation er the Statesin 
the territory of which they are permanently resident." Article 68(2) 
stipulates that, where unemployment benefits are increased by a member 
State to take account of family members residing in another member state, 
the increase shall not apply if in that state of residence another person's 
unemployment benefits are also calculated by taking into consideration the 
same family members. In the same vein, Articles 76 and 79(3) provide that 
theopayment oursidestheecompetent state.of Dramily benefits or orphans! 
benefits, respectively, may be suspended if similar benefits are payable 
i thewstate; or residence by virtue cof the pursuit by some: personmoer a 
teadeior professtonalvactivity. «These vlast “tworarticles are wordedurather 
Strangely, as they appear to apply only in thescase of Denetits arising 
from self-employed activity. However, in Ragazzoni (134/77) and Rossi 
(M00e7EIS the Court of Justice indicated that both articles should be 
interpreted as including benefits arising from employment. 

There is a subtle difference in the wording of Article 19(2), on 
the one hand, which is made applicable only to the extent of the overlap 
("ia so far as...), and Articles 68(2), 76 and 7913), om the other hand, 
which seem to permit a suspension of the benefit regardless of the amount 
actually received in the other Member State. Accordingly, in Ragazzoni 
(134/77) and Rossi (100,78), Belgium suspended the payment of family 


allowances and orphans' benefits, respectively, because tne wives of the 
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Italian workers concerned were employed in Italy. The Court rejectede the 
validity ef the Belgian action®oh two grounds. ~The first was that? no 
family or orphans' benefits flowed from the wives' employment, so that 
Articles 76 and 79(3) were not applicable. The second ground was that, 
even if the articles had been applicable, Belgium could only have taken 
intosaccount the benefits actually paid out by the Italian authorities. 
This is the same limitation that the Court has placed on the operation of 
Article 12(2) and it may be concluded that it applies as well to Articles 
63 (2) mandsa2 Cin. 

Thesuse or Article 12(1) sin situationssthat do hoti come within the 
Specitiac provisionsementionedmabove is subject to all the same restriczvions 
thacratvachn’ to Tnelusesor Articles (cue 58 Thisomust) be so, asi they bovh 
involve the use of Community law to reduce benefits. Hence, Article 12(1) 
may not be invoked against pensions that are calculated in accordance with 
Article Kemaiien a it cannot be used to reduce a benefit below a Community 
minimum; it is only applicable by a Member State that is paying a benefit 
under Community Tee SP and, finally, it only allows a reduction that is 
equal to the actual amount of thesother benefit received by the person 


pancepaed 2 


Different benerits. National provisions that allow a member Svuate 
to reduce a benefit where the recipient is also receiving another social 
security benefit from another member state in respect of the same contingency 
Can be applied without restrictions. In particular such provisions may 
be invoked even against pensions calculated according to Article 46(2), 
for the prohibition on doing this contained in Article I2\2), Only -arrecrs 
benefits of the same kind. Nor are there any set minimum amounts that 


must be paid under Community law in the face of an overlapping but different 


benefit. 
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Article 12(2) of Regulation 1408/71 can also be relied on to extend 
national provisions against overlapping different benefits to benefits 
accorded by other member states. '?! This was done by the Dutch authorities 
in Kaufmann (184/73) in order to reduce an invalidity pension calculated 
according to Article 46(2) by the amount of a German sickness benefit. 

But a Member State using Article 12(2) does not have the same freedom of 
ace Loni aseone) thatican relysexclusively on its nationaleieeisiation: “As 
tbe, Courtsom Justice pointed outmim Kaufmann 1164/73)6 Article 1202) can 
only be used to reduce benefits) thal arise sby way of Community Wee and 
the reduction at allows is Limited te the actualsamunt Of therditferen: bene= 


rie waeie as mesetnecl! 


There was no problem with respect to the nature 
of the benefit in Kaufmann (184/73) as it was calculated according to 
Article 46(2), but thé Dutch authorities were only permitted to reduce it 
by the amount of the sickness benefit after the application of German 
National reduction provisions. When Article 12(2) 18 used to extend 
Naviaonal provisions to different benefits from other Member States, 10 
may be used against pensions that are calculaved on the basis of Arvicie 


Joe This is indecd now 1t wae used in Kaufmann (194773). 


46(2) 
Social security benefits will only overlap with benefits of a 

different kind because of the way the various national legislations take 

effect. It may be that Community law exacerbates the problem by enabling 

persons to claim benefits in situations where they would not otherwise 

be able to do so, but it is not the ultimate cause of such overlapping. 

This is undoubtedly the reason why there are no provisions in Regulation 


1408/71) for a reduction of benefits in this Situation in vhe absence oF 


national provisions on the matter. 
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Income. National provisions: permitting a reduction in a social 
security benefit where the recipient is receiving an income from employed 
or self-employed activity can operate without restrictions. Where these 
provisions do not extend to income arising in other member states, Articles 
12(2) and (3) can be used to effect the extension. Presumably this exten- 
sion is only possible to the extent of the income received and where the 
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reduced benefit arises by way of Community law. There’ is no prohibition 


dn this case against reducing pensions calculated according to Article 


196 


46(2). In the absence of any national provisions capable of extension, 


no action can be taken at Community law against overlapping income. 
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FOOTNOTES 


Chapter 4C 


1 . 

Article 3(2). All citations from Regulation 1408/71 include any 
amendments brought about by the adoption of Regulation 1390/81 extending 
social security coverage to the self-employed. 


Z 
mee Chapter 4B, p. 347 end p. 349) and Chapter 3H, pp. 292-294. 
article (Lge Or 2S scom Nara tos ea60. 


4. : 
This occurs by way of incorporation of Title IIIA of the general 
programmes - see Chapter 4B, p. 338. 


See Chaprer Wj pp. “23-24 Tor a discussion of when amplémenting 
measures “are Necessary to remove discrimination. 


oe too, Palermo (237/78), where a requirement of French nationality 
for the children of a person claiming a supplementary family allowance 
was neld by the Court to: violave: Article. 3(1).. 


in his submission to the Court in this case, Advocate-General 
Trabucchi suggested the use both of the Treaty provisions and Article 8 
of Regulation 3 (Article 3 or Regulation 1408771) - [1976] 2° CML LR. 
374 at 381. There seems to be no explanation why the Court ‘chose to rely 
Suriculy Om the Treaty or indeed why 10 felt 2t necessary to Use tne 
dreaty av all. 


ert would seem, however, that the Court will henceforth only use 
these articles of Regulation 1672/68 where the benefit ts social assisvance 
Ravner than social security. andethus falls outside the scope of Regulation 
(A087 by virtue of Article 4(4) excluding Social assistance — see inira, 


PP- 863-365. 


"The "competent state" is the Member State under whose social security 
scheme the person concerned is insured. 


Se eenalcir yy 1390/81. Regulation 574/72, which deals with the 
implementation of Regulation 1408/71, was likewise amended by Regulation 
3795/81. Neither of the latter two regulations are discussed in detail 


as they are concerned with procedures and go beyond the scope of this 
SuuGy . 
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WO see the discussione in' Chapter 4A, po. 312-313. 


‘Tonese are defined in Article 1(v) as "any once-for-all-payment 
in the event of déath” exclusive or lump sum benefits paid in lieu of 
pensions. 

Sinese are derimed in Article 1(u)4i) as “all benefits am kind or 
Ccashyintended to meet family expenses...." Family benefits include 
"family allowances," which are defined in Article 1(u)(ii) as "periodical 
cash benefits granted exclusively by reference to the number and, where 
appropriate, the age otomembers of the family.” 

Pamily benefits really come under family rights but, for the sake 
of convenience, they are treated in this chapter with the other social 
Security branches. 


eee the discussion of Giilard (9/78) in Chapter 4B, Dp. 246. 


oO This articles ws=the equivalent Of ©oO. Ree. 1408771, art. 301)< 


ST ihie artiele is sthe- equivalent or €o.. Reg. 1408/71, art. 4(2). 


cine artiche ts the equivalent or Co, Res. 1408771, aru. PCL). 


2374973] Gish Ree ssoeat 4078 


etthis arcicle iseune equivalent of Co. Reg. W408/(15 aru. 401 Xe). 


2211973] CacmeR eeocetar 40S" 


oer ee ll, LO. 


211974] BMOeR. (250 “ate 1262. 


These cases are discussed in Chapter 4D, pp. 424-425. 


a gee Fiorini (32/75), where Article 7(2) was used, and Michel S$ 
(76/72), where Article 12 was used. 
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This limitation does not apply where the competent state bases 
entitlement on the completion of employment periods - see Article 67(2). 


Be ie case is discussed supra, p. 367. 
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article f2, aS amended by Regulation 1390/81 to include self- 
employment. 


eae 18 only refers to periods of employment and, unlike Article 
72, is not amended by Regulation 1390/81. Article 67(1) and (2) is 
amended by Regulation 1390/81 to refer specifically to periods of employ- 
ment completed "as an employed person." 
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Betrcle 47 (3). 


see the discussion, infra, pp. 391-396. 
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PRULCTCS 662) 5 (oO. and (ous). 


> eiaedieles 73\2), (4(2)s The amount of the family benefits is, 
however, determined by French legislation with respect to family members 
who accompany a person subject to French legislation on a temporary 
posting from France to another Member State - see Article 73(3). 
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©8see Articles 47(1)(a) and 47(1)(c): 


47(1) (a): 
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where, under the legislation of a Member State, benefits are 
calculated on the basis of an average wage or salary, an average 
contribution, an average increase or on the ratio which existed, 
during the insurance periods, between the claimants gross wage 
or salary and the average wage or salary of all insured persons 
ether than apprentices, such average figures or ratios shall be 
determined by the competent institution of that State solely on 
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the basis of the insurance periods completed under the legislation 


where, under the legislation of a Member State, benefits are 
calculated on. the basis of wages or Salaries or of lump-sum 
Dayments, the responsible instituvions of thav Svave shall 
consider the wages or salaries or lump-sum payments to be taken 
Uicvoraccount in respecs Of Periods of Unsurance or residence 
completed under the legislation of other Member States as equal 
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In D'Amico (20/75), however, an Italian worker was denied an early 


retirement pension under German law because he failed to meet the 
prerequisite of availability to a German employment office for the year 
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prior to retirement. During this period he was unemployed in France, but 
the Court of Justice did not consider that this fact dispensed him from 
compliance with the German prerequisite or that availability to a French 
employment office was an acceptable substitute. The Court based its 
decision on Article 67\3) of Régulation 1408/71, which obliges a member 
State to aggregate periods of time spent in other member states for the 
purposes of establishing entitlement to unemployment benefits only where 

a person has been subject to its legislation immediately prior to claiming 
the penefins) ine propiem with the Court's approach in D'Amico (20/ (5) — 
apart from its rather odd assimilation of a retirement benefit to unemploy- 
meny benefits —=-1s that, although Article 3(1) is subject to any contrary 
provisions in the regulation, it interprets a dispensation from aggregation 
as permission to set up a discriminatory prerequisite. It is suggested, 
thererore, that the case was wrongly decided. 


(Se. Mazzier (39/74), where the Court of Justice based the prohibition 
Of a similar condition rélating to am invalidity benefit om Article 3(4). 


eee ise 56 and 65(1) respectively. 
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Cee is the phrase used in Article 10(1) - see supra. 


Th 974] 1 CoMbieait= (620) at 634. 


ror Weash benerits” see fh. 53. “Benetits in kind" “are health 
payments and reimbursements therefor - see Vaassen (61/65). 
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still obtain the authorisation from that state even though it is the 
state of residence that is actually providing the benefits pursuant to 
Bericle (91) and 52 — see intra, pp. 2/5-370. 


© nesters 22(2), paragraph 2 as amended by Regulation 2793/81. 


eee 22(2), paragraph 2 was originally couched in these terms. 
Article 55(2), paragraph 2 concerning cash benefits and benefits in kind 
resulting from an accident at work or an occupational disease still 
retains this form as it is not amended by Regulation 2793/81. 
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As regards a return to the state of residence, see fn. &4. 
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Weld) Die 
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In Selestat (8/75) a band resident and employed in Germany gave three 
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legislation in respect of these performances, but the German authorities 
did not require payment of the necessary social security dues from the 
band's French employers. The Court of Justice held that under these 
circumstances the law of France, being the state of employment, would 

apply by default and that the dues should be paid to the French authorities. 
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ee : 
Articles 14(1)(b), 14a(1)(b). The period cannot, however, exceed 
a total of twenty-four months. 
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tiie eeulcle 1s the equivalent of Co. Ree. 1408/71. art. 141). 
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115 
see Chapter 2A, pp. 73-76, Chapter 2B, p. 108. 


6 
“articles 14(2)(b)(i), 14a(2). 
INE epee Taat2). 
8 
ie Article 14(2)(b)(ii). Where the employee has several employers 


who have registered offices or places of business in different member 
staves, Ne will continue to be subject. to the legislation of the member 
State of his residence - see Article 14(2)(b)(i). 


1 
Bsee ChapvereZh pp. (G=(4, Chapter 2B, spe. 0s. 


Giresulation 3 stipulated which Member State would apply its 
Vegisiavlon ih a, Piven situation wivhout spelling ouv. the ensuing 
implication that only one legislation would apply to one and the same 
period. This implication is set out expressly in Article 13(1) of 
Regulation 1408/71. 


ve eee Moebs (92/63) and van der Vecht (19/67). 


leecee Moebs 92/63, 11964)/°C.M.L.h. 3338 °av 348. 


123-4977] PrGon cope ole. 


Leech 


eT arrice Wyatt and Alan Dashwood, The Substantive Law of the EEC 


(London: Sweet and Maxwell, 1980) at pp. 169-170 also remark on this 
ambiguity. 


ieee Moebs, 92763, 11964] C.M.L.R. 338 at 348. 

el ecrecgonieg TO(T) and 2211) state this expressly, 10 is implied by 
Articles 52 and 55 in that they do not curtail the application of the 
legislation of the competent state in this regard. 
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128 or aiderinition ofr “cash benefits" see fo. 59. 


leo articles VOC) 221) (t1) 5 5S2(b), S54 14a). By agreement 
between the competent State and the member state of residence or stay, 
these casi benefits may be provided by the latter according to the 
legislation of the competent State. Such an agreement would presumably 
also deal with the question of reimbursement. 
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‘Ss 5articles 19(1)(b), 22(1) (ii), 52(d), 55(1)(4i) - see, too, fn. 129. 
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Me Article 70(1), 1st paragraph. 


rie is not clearly statedin Regulation 1408/71, but Article 83(1) 
(a) of Regulation 574/72 establishes that this is the case. 


Moai te te 70(1), 2nd paragraph. 


Moke Aprtotes a inal). fol tye 


ee Articles 73(1), 74(2), 75(2)(a) and (b). France will, however, 
be responsible under Article 75(1) for providing allowances to non-resident 
families that are covered by its legislation pursuant to Article Toon = 
see fn. 62. 


Leer OCLC). 


ie cl 73(2). Although self-employed persons are entitled to 
family benefits pursuant to Article 72, none of the rules concerning 
non-resident family members apply to them, his Ls an oddesituation,. as 
the effect is to deny self-employed persons the right to have non-resident 
family members taken into consideration. 
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Theoretically the invalid could qualify under Article 39(3) for 
benefits in more than one other state. Presumably the most recent state 
would be responsible and the other states could use Article 12(1) against 
overlapping benetTits = see infra, pp.391-395. 


1 : 

ee 40(1). Pursuant to Article 40(2), however, claimants who 
have been subject to a combination of legislations will receive their 
benefits exclusively from one member state where: 


a) they suffer incapacity followed by invalidity while subject to a 
legislation that calculates the amount of the benefit independently 
Or mhewileneth of coverage; 


b) they satisfy the conditions for entitlement under such legislation 
without the need fo take into account periods completed under the 
ether wype ci deeislation= and 


c) they do not qualify for benefits under a legislation of the other type. 


Dey esele 46 subject to Article 48(1). However, if under the 
legislation of a member state entitlement to a pension arises within one 
Vedr,. Ubati member State is 1iable to contribuce under Arvicle: 46"— see 
Brticles4e(19. 


neve are some possible modifications to this system. Article 
46(2)(a) provides that where the benefit payable under the legislation 
of a member state is independent of the periods completed, this amount 
1s-slbstatuced for the theoretical amount. Similarly, Article 4612)e) 
stipulates that where the length of the aggregated periods is longer than 
the maximum period required by a member state for receipt of the full 
benefit, the latter period is used instead. 


Where a person has spent less than a year in a member State that is not 
Tiable to contribute (see fn. 15), the contributing States must nevervhe— 
tess=vake chis period dnto account for the purpose of ageregation — see 
NrtLelense/ (2). 


eee 46(2)(b). 


19th. modifications referred to in footnote 158 would operate as 
follows. If the amount payable under French legislation is a fixed sum 
of 3,000 francs, this would be considered the theoretical amount (Article 
46(2)(a)), and the French authorities would be liable to pay only 1,000 
francs. If fifteen years is the maximum period required to obtain the 
full benefit under French law, this figure would be substituted for the 
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total aggregated periods of thirty years (Article 46(2)(c)), and the 
French authorities would be liable to pay 2,400 francs in the original 
example. 


160 aragraphs i wane 7. 


61 paragraph ee 


16 

under Article 46(1), when a claimant is entitled under national 
legislation alone, he will nevertheless receive the amount due under 
Bevicile 4o(2) if At is higher than the national. amount. 


Neste use of Article 46(3) to reduce such benefits was suggested by 
Ravocate-General Warner wn Strehl 62776, [1977] 2 C.MubsR. 743 at 
745-751. The Court of Justice did not expressly accept the suggestion in 
that case as the payment at issue was due under national legislation alone, 
but it subsequently confirmed the Advocate-General's approach in Manzoni, 
2a oeriore i 2 -C.MOb sR. 416 an 15e=and=Ciuliani, 32777. 41076) Crew R. 
416 at 453-454. 
peace PeUROns 24/155) (IOVS) EC Re 1140 at ite2sectrenl, 627 to, 
OC een Rea 4e. aus 53-(54- Manzoni, 1127 (6, b 1970 ne CeMebeR. a6 
at 453-454. 


1 Oot bid. 


Dela alc eevee) B27 its LI91el 2 CoM. Lene 4to ac 456. 


Tot yate and Dashwood, Op. Clits, ab p. Ifo. The analogy as somewhat 
absurd, for the additional advantage that may accrue to migrants can 
hardly be characterised as a disincentive to personal mobility, whereas 
export subsidies directly hamper free trade. 


10 Buna, 22) Tie OTOL Cea Le Ra. Go au aaa. 
Neese the remarks of Advocate-General Warner in Strehl, 62/76, [1977] 


22C MeLoRe (AS at (51, waere he advances thas very point im justaricavion 
of tne Court's ‘approach. 


Orica) 2c. MU.Ru4i6 ab 456. 


116 4978] 2 OMe R41 6 at 456. eee, vOcrs Schaap Nef) and 
Boerboom (105/77). 


Le erasrersvere to Article 46(2)(a) the national amount was taken as the 
theoretical total of the aggregated amounts - see fnn. 157 and 159. 


Vee Tite (o7) end 150. 
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Dui Cle 1202) sSiest sentence. wee, Loo, Mura, 2277 % Ito rel 
2C.M.L.R. 416 at 456. In the Mura case (22/77), however, it was possible 
to invoke the national reduction provisions against an invalidity pension, 
as it had been calculated on the basis of national law alone - see, 


supra, “pp: 389-390. 


I ee aete 46(3) nevertheless provides for a reduction by the 
contributing member State under certain circumstances - see supra, pp. 386-388. 
It thus permits both an apportionment and a reduction, which is the 
Very Situation that Article 12(2)) seeks to avoid. 


Ce Was Une case an Mural (22/7) = see supra, pp. 


Bl sce Petroni, 24/75, [1975] E.C.R. 1149 at 1162; Strenl, 62/76, 
DST ial 2 CUMMURRE N43 5at (53-7547 Manzoni, 112/76, 11979) 2 C.MoL_ RF. 
Wena 45a -454; 


182) 1974] BAGaR eS hea oe>. 


CORE Supra, D. SoS. 
eee Cas oO. 
165 


Lieseeprovisirons arecediscussed intra. 9p. 304. 


186-4974] E.C.R. 517 at 527. 


bee fn. 78. Cash benefits (see fn. 53) are not relevant here, 
as they pre-suppose employment and an autonomous right to benefits under 
che Stave om employment. 


PSS este 12( i, last. sentence: 


Me eaetie ine (201) rerers to benefits Conrerred by the regulation. 
Hor a detinivionm of Community benefits im this context, see the discussion 


supra, Ds IO3. 


nee the discussion above. 
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2° these two principles accompany all other Community reduction 
provisions, and despite a lack of judicial opinion on the point there 
would seem to be no reason to make an exception here. 


P20 i ticle 12(3) on self-employed income Specitically refers to a 
reduction in this situation. Article 12(2) only prohibits a reduction 
of the pensions where they overlap with a similar benefit from another 
member Stave. 
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Chapter 4D 
BPAMILY RIGHTS 


INTRODUCTION 


— eee 


Novmention has yet been made of ‘the position of the families of 
migrant workers and self-employed persons in this study of personal 
mobility rights. This omission was deliberate, for, unless family members 
are also moving to look for work or are actually working, no such rights 
accrue to them in a personal capacity. Where the family are merely 
following an employed or self-employed person, their rights are derivative 
and flow exclusively from the latter's right to equal treatment in the 
host state.) Thisi is particularly the case with non-2 bc. wamily menbers, 
who can never enjoy personal rights under the Treaty. Thus, in Ayub 
(USK, thetPakistens husband or a) British woman was “denved “entry ino the 
United Kingdom because his wife had not severed her connection with her 
home country and did not enjoy a right to equal treatment at Community 
law. ! 

The derivative nature of family rights 1s clearly manirest if beth 
the primary and secondary legislation of the Community. The Treaty, apart 
from a reference to "dependants" in Article 5), confers no direct rights 
on the family. As for the secondary legislation, 1t reiterates time and 
again that the rights flow from the pe veipa Ins, Unie a ii the recived 
to the Preamble of Regulation 1612/68 states that "in order that [the right 
of freedom of movement] may be exercised...in dignity and freedom, [it] 


requires that equality of treatment shall be ensured...and also that 
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obstacles to the mobility of workers shall be eliminated, in) particular 
as regards the worker's mUsntco. be goined by his family ...et'” Similarly, 
the Preambles to both Directive 75/34 and Regulation 1251/70 recognize 
that the right of the principal to remain in the host state after reaching 
the end of his working life "entails extension of such right to the members 
of his family;"" and, in the body of the legislation, family members are 
given the right to remain if they reside with a principal who has first 
acquired the right himself. The definition of “member or the family" 
in Regulation 1408/71 on social security provides a final example in that 
it relates the definition of the term to the legislation under which the 
DEin coupe se receiving. Mics bene ien: 

The Court of Justice has also emphasised the derivative nature of 
Panty rights dab senessame. time as expanding Theirvscope. SNowhere isrthis 
more evident than in Fracas (7/75) and Inzirillo: (63/76); where the Court 


Dases its wide interpretation of family rights under the Community social 


security legislation squarely on the principal's right to equality. ! 


ihe extenvrom panily Kags 


Aithougeh family rights derive from the principals pight co equalivy, 
they are not merely derivative in their actual exercise. In the first 
place they are not restricted to benefits that arise solely by virtue of 
the principal's employment or self-employment. This can be seen in Fracas 
(7/75), where the issue was the entitlement of the child of an Italian worker 
to a Belgian grant for the handicapped payable independently of periods 
of insurance or employment. The Court of Justice decided that the grant 
came under the rubric of social seouraty, and the question arose wheter 
a family member could share the principal's eligibility for a \sociat 


security benefit that did not flow from his contract of employment. The 
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Court ruled that the child had as much right as the worker to complete 
equality of treatment in the host state under Regulation 1408/71 and was, 


umerefore, eligible forsthe grant.” 


likewise, in vFiorind: (32775) , the 
spouse and children of an Italian worker were held to be entitled to share 
his right to a fare reduction card on the French national railways under 
Article 7(2) of Regulation 1612/68 even though it did not arise from his 
e€ont rack, oF employment. |? 

The second point to be made is that the general family right to bene- 
Pits set outeinyFracas (C7 //5) “and Fierini (32/775) ws not. Aimited either 
to benefits in which the principal must also share. The contrary may have 
been Chencase an fracas 7/75) lasethe erant possibly hel pedwaltevaare 
Epesigine ipa “suhinanicialeresponsi bilities, buttiniProrimi M3275.) tire 
principal was deceased and beyond any financial assistance. The rights 
that the family possessed in the latter case were therefore necessarily 
@uite independent of the principal, as the Court makes clear: 

iG would be centrary to the purpose and the spirit,or the 

Community rules on freedom of movement for workers to deprive 

the survivors of such a benerit following the death ot the 

worker whilst granting the same benefit to the survivors of 

a national. !! 
The rights granted by Regulation 1612/68 to non-E.E.C. family members to 
pursue a Dieleoodia and to the children of migrant workers to be admitted 
to the educational and other equivalent facilities of the host state'> 
are other examples of such independent rights. So, too, are the rights 
Of surviving family members. Both Directive 75/34 and Regulation 1251/70 
grant a right to remain permanently in the host state to family members 


nee 14 . 
whose principal has died before acquiring the right for them. Ariacie 


2(1) of Regulation 1408/71 extends the application of the special social 
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security arrangements to survivors of principals on a general basis, and 
other articles of the regulation provide for their entitlement in SpeCig ue 
Che one Court, too, has not hesitated to arfirm the rights of 
survivors, In Michel 5. (76/72) and Casagrande (9/74), for example, it 
applied the provision on education rights in Regulation 1612/68 to the 
Gnihdrensor deceased workers... Moré significant still is the Court's 
Gecisronm inytiorin (62//5) where it net only upheld the extension co 
survivors by Article 7 of Regulation 1251/70 of all family benefits arising 


under Regulation 1212/68'° but, as we have seen, also accorded surviving 


family members an independent right to equality based on the Treaty. |! 
it aS permissible to conclude, then, that the members of a principals 
family enjoy complete equality with nationals of the host State.” iasy 
are NOt restricved to “benefits that Tlow directly from the prancipal”s 
employment or self-employment or, indeed, to those that the principal may 
also enjoy; nor do they lose any advantage by reason of the principal's 
death. DIneshort their equality rights can be exercised autonomously 
despite their ultimate derivation from the principal. In Fracas (7/75) 
the Court used Article 7 of the Treaty to bolster this wide view of family 


iS 


rights, bute that was. nov necessary. As was polaved ouv earlier in vais 
study,-> there 16 no need for recourse to Article 7 to establish equal 
treatment in the area of personal mobility as the right flows from the 
inner logic of Article 48 to Bio in the case or famvly richvs) bys 
clear that there cannot be true equality of treatment for the principal 
if his family does not also enjoy complete equality during his lifetime 
and the guarantee of its continuance after his death. As the Council has 
stated in the Preamble to Regulation 1612/68, personal mobility requires 


Ce 
"the integration of the family into the host SOUnTRY a! 
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The Source of Family Rights 


Some of the rights of the families of employed persons are to be 
found in the secondary legislation, but there is no comprehensive provision 
for their equal treatment. The families of self-employed persons, on the 
other hand, are possibly protected by the general prohibition contained 
in the first paragraph of Title IIIA of the general programmes of any 
measures that are a discentive to free fovencnee But they are afforded 
fewer specific rights, both the general programmes and the directives being 
quite stlent on the matter. “However, since the Treaty is now directly 
effective, any deficiencies in the secondary legislation can be remedied 


by TdiPecr recourse Co. it. 
SEECIPILG FAMILY RIGHTS 


Right to Entry and Residence 


Family members enjoy the same rights of entry and residence as their 
principal.“" Although there is no provision for the withdrawal from them 
OL ache vight Of residence, it TOllows from its derivacive nawre that ie 
Cannio Survive the principal”s Loss of the right. Family members are, 

Of course, SubJect to the public order exception in the Treavy, buc whey 
are also protected by Directive 64/221 that governs its use with respect 
both vo the initial entry and pesidence = and te their righv co. remain in 


the host state.-° The right to remain itself can be acquired through the 


ae) 
principal! or independently in the event of his death. in the avver 
case it can only be obtained if a) the principal had resided continuously 


. 29 
in the host state for at least two years prior to his death, or b) the 


principal's death resulted from an accident at work OP an occupational 


disease, >” or c) the surviving spouse is a national of the host state or 


aul 
lost the nationality of that state as a result of the marriage. 
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in order tovobtain a residence permit or a right of abode, family 
members must produce their travel papers”* and adduce proof of the family 
relationship~~ together, where appropriate," with proof that they are 
dependent on the principal or lived under his roof in the member State of 
origin.>> Directive 68/360 specifies with regard to employees' families 
that in both cases proof must be in the form of a document issued by the 
authorities of the member state of oie Directive 73/148 requires 
the families of self-employed persons only to prove the pertinent facts 


Co its satisfaction.>' As) ini the case of the principal, the right to remain 


in the host state must be exercisable without any particular Formality.-° 

The rights of entry and residence apply equally to family members that 
do not have the nationality of a member state.>? However, the host stave 
may require them to obtain eee” in whiweh case they must Deraltrorded 
every Tacllity 1.0m doing Se | and cannot be required to pay eae rene” 
Non-ECH.C. family members Have a right to a residence permit with tne same 
Velidaty "as tat. of the oratiites yore 

Employees who wish to install their family in the host state are 
obliged to provide for them housing that is considered “normal for national 
workers in the region where he is eiplovecs! | To prevent abuse of the 
provision, the regulation also stipulates that 1t cannot be used to discrim-— 
inate against pope ne ona ee & nose Stene could not, 1Orrexample, old 
non—nationals to very strict standards whilst turning a blind eye to the 
housing conditions of nationals. All the same, the provision is somewhat 
effensive, as it is so Clearly aimed at preventing migrants from southern 
Europe from living in large family units where it 1S not the custom to 


do so. Despite the caution against discrimination, this housing require- 


ment is probably a powerful discentive to free movement within the Community 
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and), as “such, contravenes the spirit if not the letter of the Reet te 


There is no Similar provision with respect to self-employed persons. 


Right to Pursue a Livelihood 


A distinction must be made with respect to the right to pursue a 
livelihood between family members who possess the nationality of a member 
State and those who do not. The former enjoy the same right as all E.E.C. 
nationals to seek and obtain employment and to establish themselves in a 
selp-employed Capacity an the host state. It is a personal right that 
does mov derive from the principal... Non=—.E.C: nationals, on the other 
hand, ware nou able tO benerT it trom the Community provisions om personal 
mobility and derive their right to pursue a livelihood exclusively from 
their principal's right to equal treatment; it 1S an aspect of the complete 
equality that the principal may expect for his family in the host state. 

The richt, weselt as conterred explicitly py Article 11 or Regulation 
1ei2/oo.. The provision appears to be directed at both HE .w.C. and other 
eetenei en bub wie Nas mo relevance for the Tormer, who do now need au: 
The wording of the article is restrictive. Only principals that are actually 
pursuing an activity as an employed or self-employed person may bestow 
the right on their family, and the right itself extends only to paid 
employment for the spouse and children under twenty-one or dependent. The 
first limitation 18 acceptable, as 4 principal can Mardly claim 4 pight 
to work for his family before he has obtained employment himself. There 
is, however, a problem where the principal has retired or dies leaving 
his family with a right to remain in the host svate. Article / of 
Regulation 1251/70 protects the right to pursue a livelihood under such 
circumstances for the family of a former employee, but Directive 75/34 


contains no similar provision with respect to the families of self-employed 
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principals. This is presumably an oversight, but, short of a very broad 
baverpretation of the directive, the family of a self-employed person 
will have to rely on the Treaty for the appropriate protection. The 
second limitation would seem to contravene the Treaty, for the equal 
treatment to: which the family is entitled surely means that all relatives 
Of ehe principal residing through him in the host state should have the 
right to engage in both employed and self-employed activity. It is 
dirficult to see a justification for making a distinction between the 

two types Of activity or for ravouringe the spouse and children. It is 
suggested, therefore, that the family members excluded by Article 11 and 
all of them who wish to work for themselves can base their rights directly 
Snecnevireavy: 

Tes noveworthy-that Article Ti applies to the families of both 
employed and self-employed persons despite the fact that Regulation 1612/68 
is issued pursuant cto Treaty Article 49 déaling with the free movement or 
workers. This indicates that the Council viewed Article 11 as giving 
non-—£.E.C. family members a personal right to employment rather than as 
Sspecitving a riche that flows from their principal.” Thus 10 tele qustitied 
in limiting the right to the spouse and children and obliged to respect 
the confines of Regulation 1612/68 by excluding self-employment. The 
Untelicitous result of this muddled thinking has already been discussed. 

As it matters little in practical terms whether a non-E.E.C. national can 
work pursuant to a personal or a derivative right, and aS the idea of a 
personal right to work for persons whose very presence in the host state 
depends on someone else is fundamentally illogical, it seems preferable 

to ignore what may have been the Council's attention in promulgating Article 


11. This leaves the question whether a derivative right to paid employment for non- 
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E.E.C. family members of self-employed persons can properly be conferred 
under the authority of Article 49, but, in the face of the direct effect 


omune meaty, the problem has little réal sienificance. 


Right to Equal Treatment 


Family members have a right to equal treatment in the host state 
deriving from their princi pal"s own right tovequality. As the Gourt of 
Justice made clear in Fiorini (32/75), it is a@ general right that is not 
limited either to benefits that flow from the principal's employment or 


ag 


to Denerits in which me also shares. It 1s, in fPact,, coextensive with 


the Vieny vO equality OF the principal “except that it cannot sive rise, 


ie ios oun. tO derivative pights, £.E.Cs family members wall, of course, 
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possess in addition a personal right to equal treatment in matters afiecting 


employment. 
Neither the Treaty nor the secondary legislation are particularly 
helprul with respect to family equality rights. Both the [reaty and the 


general programmes and directives on self-employed activities are quite 


Silent on the matter, and the only provision in Regulation 1612/63 on the 


free movement of workers that relates unequivocably to family members is 
Article 12, which deals with educational rights. Unis provisiog is 


supplemented by Directive 77/486, and there is also Directive 80/1263 on 


the exchangeability of driving licenses. What is missing is a comprehensive 


guarantee of equal treatment, for Article 7(2) of Regulation 1612/68 
appears to limit the general right to social and tax advantages to those 
that accrue to the principal from his contract of employment. 


Let Us deal first with the specific provisions ON family equality 


rights. Article 12 of Regulation 1612/68 guarantees the right of children 


of non-nationals to be admitted to the host state's general educational, 
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apprenticeship and vocational training courses "under the same conditions 
as the nationals of that State." The Court has applied this Provision 
very liberally. In Casagrande (9/74) it used Article 12 to oblige the 
Bavarian authorities to make an education grant available to the child of 
an Italian national, arguing that "same conditions" implies a rach co 


the same facilitation of educational Bhtendance- 


The Court went even 
further in Michel S$ (76/72) and construed Article 12 as conferring a 

right to a grant for handicapped persons. It argued, somewhat disingenuously, 
that no conclusion to the contrary could be drawn from the failure of the 
Councms commentionm such grants in Article 12 as-it obviously could not 


have included all possible hypotheses. 


This reasoning carefully obscures 
the difference in kind between educational grants and those for handi- 
capped persons.°* 

Despite: the Court's liberal attitude, Article 12 remains réestricvave. 
it applies only to the children of non-nationals, which” means that a grand- 
childsor an ascendant. relative will have to rely on the Treaty to found 
hiseCicnt of admission TOMthe educational Tacilitres of the nosu suave™ 
So, too, will family members of a self-employed principal, who are all 
excluded from thevoperation of Article 12. The article does, however, apply 
to the children of employed principals who have retired or died.?? 

The educational rights granted by Article 12 are complemented by the 
provisions Or Directive (71/486. This laver “directive conters en chilcren 
of non-nationals who are or have been employed in a Member State the right 
to free. tuition ain order to facilitate their invegravien invo tne school 
SySUVEM Or whe fost state.°' Such tUuLtToOn 2S vo anclude the Teaching oF 
ae) 


the, or one of the, official languages of that state. in addivien, 


member states are obliged under the directive to promote, in cooperation 
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with the member state of origin, the teaching of a child's mother tongue 
and culture.°° Unfortunately, this directive also applies only to the 
chtildren of paid employees." Theoretically this deficiency in scope is 
a serious flaw, as it is by no means certain that it can be remedied by 
direct recourse to the Treaty; the facilities provided by the directive 
appear to go beyond the abolition of discrimination and to constitute 
positive steps to aid the integration of the Sa in practical’ terms 
it is difficult to envisage a member state denying these facilities to a 
hon=nataonal, childson *the technical seround that’ he asi the Scion of 1a 
self-employed principal. Nevertheless, it is lamentable that the Council 
has made such discrimination even a remote possibility. 

Finally, mention should be made of Directive 80/1263 on the exchange- 
ability of driving, dieences within the Community. Under Article 8 of 
Phase alrecuive,. anyone Ine possession Of as national or Community driving 
iucence issued" by asmember stave: who moves tor anovhersMember State may 
Cxenange 1teror a valid licence in the host stave. Nomstipulearion is made 
as to the holder of the licence, so that any family member may rely on 
the directive in the same way as their principal. 

The Court's approach towards establishing a basis for a comprehensive 
right to equality for family members encompassing all the social and tax 
penerite: avallable im the host state is susceplible of erivicism. Given 
that Regulation 1612/68 only applies to employed persons, it might have 
been! wiser for the Court to base this right exclusively on the Treaty in 
order to place all family members in the same legal position. However, 
ipechose: instead to rely.on a broad imterpretatiom of Article 7( 2) or 


Regulation 1612/68 in the case of family members of employed principals 


and to leave the families of self-employed principals alone to the direct 


protection or the Treaty. 
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The evolutron on the Court sat tituder towards Article r7 2 or Regu- 
lation 1612/68 is interesting. In Michele S (76/2) -itsrettsed to use ihe 
article as a basis for awarding a grant for handicapped persons to the 
scieor san italian worker, 2? Stating categorically that it applied only 
to those benefits "which, being connected with employment, are to benefit 
the workers themselves ."°0 In view of this judicial pronouncement it was 
Sr lPetlessurpristns thaypethesplaiavit? im Paorimn 62775) echose stceround 
hereclaim (to a fare reduction vcard for "herself and her children son thts 
article, for the benefit was not connected with the principal's employment 
and the principal, being dead, could obtain no benefit from it. Neverthe- 
tess, she Court did accept the claim and dencored ts previous decisrzom in 
Michels Mero (2). Loire) ccred ithe need for any@link with the principal's 
employment as a prerequisite for the application of Article Ten and 
estaplisned for family membersian autonomous right to ats use, which it 
Dasecyometnely Tight to,edual treatment under the Treacy: 

Lt would bewcontrary to the purpose and) the Spirit or che 

Community rules on freedom of movement for workers to deprive 

the survivors of such a benefit following the death of the 

worker whilst granting the same benefit to the Survivors of 

eaneviona lo 

That the Court is talking here of an autonomous family right to social 
(and tax) advantages is made even clearer by its reference to Article 7 
of Regulation 1251/70 as an additional ground for its decision. : (ass 
article grants to family members with a right to remain in the host state 
all the equality rights that they enjoy under Regulation 1612/68, and by 
relating it to the social benefits available under Article WS Or Guides 
latter regulation the Court is assuming that such benetits are among 
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those to which the family members have an autonomous right. the Court 
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thus goes further than Advocate-General Trabucchi, who, in his submission 
to the Court in Fiorini (32/75), had suggested that it merely distinguish 
the Michel S decision (76/72) on the basis that a fare reduction card, 

unlike a grant for a handicapped son, entails an indirect benefit for the 
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principal iby yreducing his! financial) résponsibilities: 
credit thay uy preferred to contradict ats earlier decision rather than 
follow? Calsyspecrous reasoning.” Por. it is’ absurd tontalkor an alleviation 
of responsibility in the case of a deceased person, and it is also a moot 
poi whether the fare reducvionm card iin Fiorini (32/75 )Mwast any more of 
an indirect benefit to the principal than the grant in Michel S (76/72). 

ie Wiorin decision (32/75) was carried to its logical’ Conclusion 
ion iri VO (63/76) when the Court mentioned Article 7(2) as an alternative 
basis TOR eranting the very benefit that ib had refused to che ramily 
member an Michels. (76/72) on the basis? of “that arvuenewe As a result 
OL orinieis2e, 7 >)eand Inzirillo (6377/6) 16 as now possible Tomconciide 
that the family members of employed principals may henceforth found a 


general right to equal treatment on Article 7(2). Family members of self- 


employed principals, however, must rely on the Treaty. 


Right to Special Social Security Arrangements 


Natupesom exercise of family rights. As with, ali. righus thar accrue 
to family members in the host state qua family members, the right to bene- 
fit from the provisions on Regulation 1408/71 on social security derives 
from their prinéipal. Accordingly, Article |(i) of the regulation pro= 
vides that the term "family members" is to be defined by the national 
legislation under which the principal is insured. At the same time, how- 


ever, this derivative right to social security Dennen bes. Should Ge capsnie 
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of the same autonomous exercise as other family PigniGS. LAs principle, 
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in turn, is enshrined in Article 3(1) of the regulation giving all bene- 
ficiaries Of its provisions, which pursuant to’ Article 2(41)) anclides family 
members, the right to all the social security benefits available to 
nationals. 

The Court of Justice has confirmed both the derivative nature and 
the autonomous exercise of family social security rights. In Vaasen 
(61/65), for example, it held that the prohibition against suspending pay- 
ment of a benefit outside the competent state applies to a family member 
evenmattersthesprincipal "Ss deaths the protectionvafforded by) Régulabzon 
Sepune predecessor ol Resulationm 1406/7 , was, an ithe) Court's view, 
available to a family member without any reference to the principal from 
which it deren Later, invMazziere(397 74) (and Fracass(7/15),) the 
Court upheld the right of family members to benefits that were unconnected 
with the principal's employment for the same reason; having derived a 
Pighnteto  socialesecuritysbenerits from the priacipal, this rrenvecould 
be exercised to the fullest possible scene Lvs Exercise was 100 
restricted to benefits that accrued solely from the principal's employment. 
By €ontrast; in Kermaschéek (40/76), the Court refused to permit the Yugo- 
Slay wite vor am EebsC. national to claim unemployment benefits in Germany 
through the process of aggregating her employment periods in the Nether- 
Vande al” In this case the family member concerned did not derive any 
right to these benefits as they were inextricably linked by German legis- 
lation to employment, and hence she had no derivative right capable of 
autonomous exercise 4 | The same result would obtain in the case of 
invalidity benefits or benefits resulting from an accident at work or an 
occupational disease, which are also normally linked to employment and 


i 
thus not capable of enuring derivatively to family members. Of course, 
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if the wife has possessed the nationality of a member state, she would 
have had a personal right to aggregation for the Purpose OT Obtalnans 
unemployment benefits. /? 

The Court has also had to deal with the fundemental conflict between 
Article 3(1), which grants family members all the social SeCurnty rights 
Eats they are’ capabile.of deriving from*their: principal, “and Article 1(f), 
which permits member states to define the term "family members" and thereby 
to exclude from any benefit those persons who are not so defined. Both 
the Mazzier (39/74) and Fracas Cs cases concerned a grant for handi- 
Capped persons that was payable under Belgian legislation only to nationals. 
Paes erent iwas characterised by Uhe Court as social security invalidicy 
benefits” and should therefore have been available to non-national family 
members by way of Article 3(1) of Regulation 1408/71. However, the Belgian 
authorities argued that, as the legislation in question did not specifically 
mention family members as beneficiaries, no right to the grant derived 
vO UuneM bie Court rejected this argument. in whe firs: place, 10s polimred 
out that the grant was payable independently of any employment so that, 
unlike a normal invalidity pension, it was a benefit that family members 
were capable of deriving from their yo uneleeile = Pus nen went On sto 
interpret Article 3(1) as giving family members an absolute right to all 
derivable social security benefits in the host state that could not be 


taken away by a member state failing to make provision for family entitle- 


Ment ta its (emieiaton.” In, Inziriilon (637 (6G), where. the rench degis— 


lation in question actually excluded non-national family members from the 
same type of invalidity grant as was at issue in the two previous cases, 
the Court took the logical next step. It held that Article 3(1) would 


still operate to make the grant available to the son of a non-national 
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employee notwithstanding the national provision to the contrary. || iis 


case betokens the complete emasculation of Article 1(f) and effectively 
“replaces National wdiscretion to determine which social Security benerits 
will derive to family members with the wider Community rule that all 
except those benefits inextricably linked to employment will so derive. 
Ths, it iS suggested, accords with the evolution of Community law in the 
other areas of family rights. The rule would not,however, avail someone 
in the position of the wife in Kermaschek (40/76), for there the benefit 
was linked to employment. This causes no hardship, for Community law 
cannot be expected to place non-national family members in a more favour- 


able position tehan heir national counterparts. 


Payment of family benefits. Responsibility for the payment of bene- 
fits to family members falls, generally speaking, upon the member state 
er states that are Piable in respect ‘of the principal. Thus, survivors 
Of pensioners and family members who dié are entitled to a pension ora 
déearhy grant, respectively, according to the same rules “as operate for 
ched F satin etig © Some amplification as meeded, however, in the case or 
sickness and maternity benefits and family benefits. 

Family members resident outside the competent state who require bene- 
fits in kind with respect to sickness or maternity, will have them pro- 
vided, like their principal, on behalf of the competent State by their 


member state of residence according to its legislation. '? If the latter 
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state bases entitlement to these benerits on residence alone, the principal's 


competent state still remains ultimately liable unless the spouse is 


. apne 4 80 
pursuing a professional or trade activity where he or she resides. 


A fortiori, the Member State of residence is SOLebhy responsible Ii wie 


resident spouse is employed or established there in a full-time self-employed 
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sep Families of frontier workers may also obtain benefits in kind 
in the territory of the competent state, but this is not the absolute right 
Bato ity is sforrthe paves the benefits are only available in an 
emergency pursuant to an agreement between the competent state and the 
State of residence or with the prior authorisation of the competent gee 
Family members do not have a right to cash benefits in case of sickness 
or maternity, as such benefits imply that they are working and, as a 
consequence, independently covered under their own applicable legislation 
for all sickness and maternity benefits. Where family members are staying 
outside the competent state or have transferred their residence away from 
Ena stave etter Naving become: entitled to benefits in kind waile still 
there, the rules are the same as for their ieee 

LiabLELty tt oripaymeny ol Samily*benerits has valready, been qiecieeenn- 
Duteetmeche ieontext Of family rights, mention should’ be made ot the persor 
actually entitled to receive such benefits and of the position of orphans. 

Where @ family resides with its principal in the Competeny stare, 
payment of family benefits is made to whomever is designated as the recipient 
by tne. competent losin But, in the case Of a mamily residing oug— 
side the competent state, Community law provides for payment to the person 
actually maintaining the family in their Member state of residence, whav- 
ever the provisions of the national legislation in question, where the 
principal is misapplying che penerine | or where the member states: con= 
cerned have so agreed between fieneaiess | Family allowances payable in 
respect of a principal who is subject to French legislation are always to 
be provided directly to the person actually maintaining the Perales 


Orphans?” of deceased principals are entitled to continued family 


QO 
benefits and may also qualify for supplementary allowances. Where the 
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principal was subject to only one legislation, the member state concerned 

is responsible for the payment of these benefits to the oen How- 

ever, if the principal was subject during his working life to the legislation 
of two or more member States, the orphan is entitled to benefits from his 
member state “of residence according to its legislation; provided that the 


93 


principal had acquired the right) to family benefits: in that state. las 


no such right was acquired, the responsible state is the one to whose 
legislation the principal was subject for the longest period of time?’ 
or, where equal periods were spent in two or more states, the one to whose 


legislation the principal was last subject.?° 


Once the orphan becomes 
eligible for family benefits under the fe tee ee Of fany Other ienver 
Stave by Virtueser the pursuit of a professional or trade ‘actavaiity, the 
competent ‘state may reduce the orphans benerit by Che actual amount of 


these pener ies. 70 


THE BENEFICIARIES OF FAMILY RIGHTS 


The tRignts vor Bitry and: Residence 


The essential rights that family members must be able to obtain are 
those of entry and residence, for without these the other personal mobility 
rights will remain theoretical abstractions incapable of exercise. Only 
certain family members have an absolute right to entry and residence. 

These are identified in Directive 73/148 with respect to self-employed 


oF, 98 ae 


99 


Principals as the spouse of the principal, Chev minor schi bdren, 


dependent ascendants or descendants of either the principal or spouse. 
It is possible that the minor children of the spouse are excluded unless 
100 


the principal is the other natural parent or has adopted them or unless 


they are dependent on the janice it es also nou clear wheter dependent 
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ascendants and descendants include persons living by their own means but 
under the family roof. In both instances it is suggested that the legislation 
should™be Dntverpreved Liberality for the Sake of consistency with the Treaty, 
for the inability to bring to the host state a spouse's minor child or a 
descendant or ascendant who normally lives with the family could constitute 
a powerful disincentive to free movement. Such an interpretation is not 
difficult to justify; Article 1(2) of the directive equates living under 
the family roof with dependancy, and the term "children" can surely be read 
COviIncludes persons: to whem the principal "stands an loco parentis. 

Article 10(1) of Regulation 1612/68, which accords an absolute rignt 


Or entry and residence to the Spouse of an employed principal, |°* 8 howe 


minor or dependent descendants, '9° and dependent ascendants of either spouse 
or principal 2 oe raisess similar problems. But Once azainy Lo is possible 

WO resolve the question of the dependency of descendants rand ascendants 

by virtue of Article 10(2) of the regulation equating living under the 
family room with dependancy. Likewise, a broad meaning can surely be given 
to the term, "their descendants" in Article 10(1)(a) by interpreting "their" 
as referring to both common and separate progeny. This deaves one out- 
standing difference between the directive and the regulation. Whereas 

the directive requires dependancy when an accompanying minor is not the 
child of the self-employed ele ee, the regulation would permit an 
employed principal to be joined by any minor descendant whether he is 
dependent: or hore The position taken by the directive is more logical, 
for free movement does not require that a grandparent, for example, be able 
to take his grandchildren with him for no other reason than that they have 


not yet reached twenty-one years of age. It is a moot point whether the 


regulation can thus go beyond what is required by Article ES TO Dring avout 


the free movement of workers. 


Lisfergel ed? sade ondeegy f Cepanteni cic 
,yseesT Gas eile san tases RAMEN “te ta: 
4 or ates sonee @toghoes eGR Sead eas a2 
siutitqnnd 14uee Weta wi ade anit Witmer dw: Ne 
rot. es sok tnsmnrtusnt NB aMER S0rt 9 — 

ete: GEES se pe SUITES Bis fo (dy) oLakerh ayhtdat vs 
‘eo% of “IBNS new Mgnt ats mad “as hue .yonehoegetr do hw | 
dindipa pel ge \aehpde dat sais ois <emttaood's 7 . 

“gh waiidende Ae aide atte. Suir ar eoczeduget ta (th): otal 
"ang 201 eaiyiaoda Hato pies nz lO sdeous ond 62 sonsblaeT bie y 


096 Hite Fe aerial —— bas | ,o tmameoeet. Ihebasqeb! 40 
etéremors: ot hia spp 268 cametedoig wi (ele aeaten', 
2-nathesen bia eimsbnocrsh TG Yoregringad ad) We nodieenp omy". 
odd “yaa ais VAS. pa aGitelygen si 6 (S)Qt alsisa4 To. oud 

it 3 ein nes yo bade! Osa s sheds .coebaegeh adiw @ooy gids 
“spuds” pridweeetas ee (Ali TO! 21 lon 6b" s*nebae eee ods” saved it © 
06 980 deVeer én Neto s2eRise bor vhmee7 citod.of golvis2ea! 
surety .woiteelpey et! Ges avis ars 412 neeweed eoneieTpib. ge 
od) fed ef ODED QA rYRG ie ne nate poNabnegas aetivpe? avid é 


apt ; 
¥ darehendag hevongmetiee std 164 


ie ‘There, Pikeee. (OpteliQe st" 

es 4 naisin inehreseen Wren Ye vt bets ot ocd fa) Legtoaing 
igoRaut Giada ee alrowly Cts Yi nvGns Gal) ‘a Tay Nate a0! Jon "iO 9) 
(0, “a piglet,  Wheasarsy|' i> & PEAS eI cuss) $04 cage Tevet m 
vit Vaukt, Ae apie Aheeee eA op yal min ntiw peered aoheigy auth a 
a ghee: ‘ees 2 ls mea Te, rey sun ghey? 19a: i Lh a 
nett Sah ea PiNaalDhA 29 Hoe UL iRAw bqoed, te 


Pret 0 
a 


429 


Family members other than the spouse of the principal and their 
descendants and ascendants do not possess an automatic PIPNCeOL encry “and 
residence in the host state; member states are merely required to facilitate 
their admission under Regulation 1612/68 and to favour it under Directive 
73/148 when they are dependent or living under the same wagon | Matales 
is very ambiguous language; it neither requires admission nor permits 
exclusion. What it does do is encourage prevarication by national authorities, 
and the ensuing uncertainty surrounding the fate of uncles, nephews and 
other collateral relatives who rely on the principal's family in the 
Member State of origin has been criticised as an obstacle to free Oreneriee | 
BOUL Lp Muse De asked whether it 1S nowt a reasonable lLimitatzon jon family 
CIiehits teat they nou be automatically extended vo collateral) relatives. 

Eacee meee indeed requires the abolition of discriminatory barriers, 

Dug does This anclude coping with the andividual requirements) or severy 
person within the Community or even with the cultural wdiosyncaracites or 

a specific region? An ambivalence in the face of such a question may 

well account for the ambiguity of the provisions on collateral relatives: 
In fact, exclusion of these relatives, at least with respect to employed 
principals, may well be effected by another provision, namely Article 

10(3) of Regulation 1612/68 requiring the employee to have adequate housing 
available for his family im the hose Bee” 


All family members who have acquired a derivative right of residence 


in the host state are eligible for permanent residence under Regulation 


i They are also provecved atv all times) by 


' ; : Wai 
Directive 64/221 on the application of the public policy exception. 


1 
l25i7 70 and Directive 75/734. 
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Once a family member has been permitted to install himself in the 
host state, he should be accorded complete equality of treatment including, 
in the Case of non-E.E.C. nationals, a derivative right to pursue a liveli— 
hood. There is no basis upon which a distinction can legitimately be 
made between family members in this regard. Furthermore, the logic under- 
lying the concept of personal mobility demands such equality; there is little 
point in giving the principal the right to be joined by his family if their 
restoence in the host stave entities them only to an anferionr status. 
ihe tCourt. or Justice has recognised this fact im numerous ec as does 
the Council when it calls for the integration of the non-national family in the 
Preamble to Regulation (oes Nevertheless, the secondary legislation 
goes seek to Limit, sone rignvus to certain tamily members.) Article (1 oF 
Regulation 1612/68 grants a right of employment only to the non-E.E.C. 
spouse and children, and Article i2 of the same regulation restricts 


educational rrents to a principal's children. I is: sugeesved thav meitier 


of these provisions can stand in this form. 


pocial Security Rights 


A particular problem arises with respect to Regulation 1408/71, for 
Article 1(f) of the regulation permits a Member State to determine which 
family members may benefit from its social security legislation. This 
national discretion was effectively taken away by the decisions of the 
Court of Justice in Fracas (7/75) and Inzirillo (63/76), which opened up 
all derivable benefits to non-national family members. The question that 
must now be answered is how the term "family members" in Article 2(1) of 


the regulation is to be interpreted if this dS noOtetosbe Terirupste The 
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member states. The solution proposed by Advocate-General Trabucchi in 
Fracas (7/75) was that the term should include any family member who has 
a right of entry and residence under Community tawns The Court ior Justice 
was not prepared to endorse this suggestion and merely declared that a 
minormchildvwdependent, on 1US parents is certainiy includea.'!? AG the same 
pime, however, the Court went on to say that an adult child could derive 
a right to social security benefits under the regulation if he or she was 
n@t able Vo establish a personal right to them. Such a right. in the 
Couru"s view, flowed logically from the principal's right to equal treav— 
ment: 

Indeed, 21 this were not the case, a worker anxious to ensure 

to his child the lasting enjoyment of the benefits necessitated 

by his condition as a handicapped person, would be induced nor 

to remain in the member-State where he has established himself 

and has found) his employment, which would run counter to the 

object sought, lo be attained by the principle of free movement 

of workers! |1© within the Community....117 

Ta Inzirilio (63/776) che Court put this statement anto practice by 
according a erane for handicapped persons vo the adult chuld cf “a non— 
haclomal employee. lt is ditricult, theretore, to understand the Courts 
coyness in the face of the Advocate-General's suggestion in Fracas 
(Stor the quotation above and the decision im Enzi ritno (es, (6) 
gaidicatve wnat it 1s prepared to accept an even wider definition or “family 
members" than the one put forward by Trabucchi. For, if the criterion 
for establishing family derivability with respect to social security bene- 
fies is to be determined by the ambit of the principals righy LO equalizy, 
any family member residing in the host state for whom he is responsible 


must be imcluded. And this, it is suggested, 15 an excellent derinivion, 


as, unlike that of the Advocate-General, it also takes into account those 
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family members for whom Community law only requires a facilitation of 
11 ; , : : 

entry. : It is also more in keeping with the inner logic of personal 

mobility, which, as was suggested earlier, '|? requires that all family 


members residing in the host state be treated in the same way as their 


Hatsona ounterparts. 
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FOOTNOTES 


Chapter 4D 


ie English Court of Queen's Bench also based this decision on the 
ground that domestic nationals have no right to the protection of Community 
Haw his 2S MOU SO — See the discussion of the position or domestic 
nationals under the Treaty in Chapter 1, pp. 32-34. 


2 ; : : 
For the sake of brevity this term is used to denote the employed 
or self-employed person from whom the family's rights derive. 


Emphasis added. 


" Breeininie LO Direcuive (5/55, Souls recital, Ihe (oie recite kh toate 
Preamble @f Regulation 1251/70 1s worded a little differently, bub the 
meaning is the Same. 


= Seine Reon esi NO aoe Sh iCO. Ware, S) 84, aria cio. 


ey Ree. I408771, aru. I(f). BUG see, infra, pp. 424-425. 


senses, i Se oo 2c uMoL Re 442 au 4553) Inzirille,. os, (or 
[19O7S1N3 C.M.L.R. 696 at 604. These cases are also discussed, infra, 
at pp. 424-425 and 430-432. 


eaee the discussion in Chapter 4C, Do. 363-=365. 


751975] DP U.M-U.Re S42 at. 455. See, too, Inziriilo, 63776, [1o7el 
SG aMainghts Sloreher eOlsyc 


eve ease 1s also discussed, infra, au pp. 421-422. 
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\Ttpid. See the quotation from this case; Supra, p. 412. 


Nene COoul oe eeiarnia sen, eh Guide to European Community Law 


(London: Sweet and Maxwell, 1980), at p. 13e. 
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Osee Chapterl i ppm 29—c7 . 


e\the Court, too, seems to have taken this» view in Subsequent cases. 
Thepewis, for example, no mention of Article 7 in Fiorini (32/75) despite 
the Commission's suggestion that the benefit could have been awarded on 
the basis, Or ehisearurcler 


ana Reeiine me, 
2) : : fe eae ; 
Tt is probable, however, that this’ semeral’ prohibition only applied 

to the principal's self-employment - see Chapter 4 , pp. 308-309. 

ier Dit. 637360, arvus. 1, 31), 411) witm regard to, employees” 
Pome Les. COrmL iO Mmone arts. dl iC) Cd) S01 )e Vi 2) es (Gi Gor 
the families of the self-employed. it will be noted that Article 417} 
and (2) of Directive 73/148 does not explicitly include family members 
iasthe right “Or residence, bul tne reference im Article 413) torthe right 
of non-EEC family members to a residence permit clearly indicates that 
Chis ssw ane OVeErSsiehtee ln case or doubt,, Arttele 1 “expressly, conters on 
them <2 raghe to residence. 


cor Dir. 64/221, art. IW2). Unis articte was applved in Rover 
(48/75) to protect the husband of a non-national from expulsion from 
pew einem. 
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=e). Ree, (251770. art.o02)% first andenu;, Co. Dir ys7 Jae ante ole) 
inst. Maen. 


“Ulbid., second indent in both cases. 
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23 ep Dire 68/3605. arte aio) (a)G 78/14es ares ob). 


>t se6 the discussion, infra, at pp. 427-429 on the family members 
who enjoy the right to entry and residence. 


2a, Dirs. 68/360, art. 4(3)(e); 73/148, art. 6(bD). 
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a Uomhicee Voie/ese arty Oslo. Mar) 68/460 arty ecaemae 
73/148, art. 1(1)(c), (d). See Kermaschek (40/76), where the Yugoslav 
wife of a migrant worker was permitted to follow her husband back to 
Germany. 


son Dirss 66/360) ore CI 7a 14a arte Shee 


1 peiée. 
42 : 

Come DIrse 06/800, art. 92) 5) 73/148. art. 7(2)2 
"Sco. Dirs. 68/360, art. 4(4); 73/148, art. 4(3). 
[cer Reg. ol2/68, art. 10K3)) 

OSES. 


4 : 

ener Wyatt and Alan Dashwood, The Substantive Law of the EEC 
(London: Sweet and Maxwell, 1980) at p. 131 regard the inability to 
provide accomodation for a dependent relative as a "potent disincentive to 


mieravLone. 


4 : : b gos, : 

"article li*is* note directed specifically at non-Kh.E.C. nationals 
but applies "even if they [the spouse and children] are not nationals 
ofvany Member State." 


ere { of Darective 75/34 only guarantees the continuation of 
rights that the family enjoy under the directives on self-employed 
activities, which contains nmOsequivalent to Article 11 of Regulavion 
1612/68. However, as these directives have been superseded by the Treaty 
provisions, “Articles, could be interpreted as guaranteeing the 
CONntInvaLton Of the right to complete equality that the Treaty Nas been 
construed by the Court of Justice as bestowing. 


Cer SUDPa, Pp. 41 1=412. 


wey too, Alaimo (68/74). 


104973) BeGehe Goi ear G64. 


os difference was mentioned by Advocate-General Trabucchi in 
hisssubmission to the Court in Fracas, 7/75, 911975] 2°C.M DIR, 442 at 446. 
He pointed out that the function of maintenance is not the same as that 
of education and may be taken thereby to have disapproved of the Michel 
S decision (/6/72)) The Court has) mever expressly rejected hts reasoning 
dn Michel § (76/72), Sut both Fiorini (32/75) and Enzirilio implicitly 


overrule the case - see, infra, p. 422. 


article 12 refers to a principal "who is or has been employed," 
and in Casagrande (9/74) the Court of Justice applied it in the case of 
the son of a deceased non-national. 
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eee the discussion in Chapter 4A, p. 320. 


the Court granted relief on the basis of Article 12 instead - 
Siler bleieely jens Leaie ye 


60° 1973] FeO: R457 sat .463. 


1 : . 
. mee Unerdiscussion Of this aspect of the Court's decision in 
Chapter 4B, pp. 347-348. 
62 
LONG TAC MeL Re 578 at sec. 


Tad: 


OFT nat the Court of Justice was breaking new ground in Fiorini 
(2/75 ieisealso evident from the fact that Wyatt and Dashwood, "ops cit., 
ave Dew tosis Uh rerer wo Article — oF Resulation t25i/ 70 4s, comnerring 
on family members a right only to those benefits in Regulation 1612/68 
that specifically relate to them. 


9311976] (pee mene 57S ab. 500. 
96) 1978] 6 Gy Mrs R506 tat 60>: 
Mie ece Mepmasohex (110/76), intra. 

2a leaal CoMeENeR. 508 at 522. 

oP pacas, Topo S| 2°90. Malan. 442 at a5>:.: 


MO pursuant to Article 67 of Regulation 1408771. 


1 4976] Be CPRe. 1669) at. 1678. 


(eee see, the decision in Mazzier (39/774) and fracas (7/775), intra, 
p. 424 where an invalidity benefit was a derivable right as it 


was awarded without reference to employment. 


"she Would Aalsovnave Nad a Tighe to ther benefits ar they had been 
available without reference to employment. The use of aggregation under 
Article 67 of Regulation 1408/71 was only unavailable in order to obtain 
benefits to which she derived no right. 


Tee the discussion in Chapter 4C, pp. 363-365. 
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M1978] ORG Melben. 596ret o0c. 


18 
Apercle Gai) ter pensions and 65(1) formsdeath erantss (See, 
Coaoters40, DO. Se5-390 tor a discussion of these rules. 
(ce 


Arvacle 1O(2), ist paraerapn. 
80 : 

Peurcle 19(2)5 2nd paragraph. 
81 : 

Bptvelen!o C28, Mist paragraphs 


Oe ee Chaprver 46. py Sea. 


53 article BOG 


84 : 
Prirele 2213). see, Chapter 4C, pp. 375-376 end 262-383 for a discussion cr 


these rules. 


8 
23e6, Chapter 40, pp. 377-378 and 383-384. 
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However, it is conceivable that the Court would give the term a broader 
meaning = where necessary. 
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On eHele 7913), as interpreted by the Court of Justice an Rossi 


(700/78) - “see Chapter 4C, pp. 394-395. Despite the mention 
Only of benefits arising from professional or trade: aCuLVinly , ene Court 
has indicated in Rossi (100/78) that the provision also affects benefits 


arising from paid employment. 


The Court interpreted Article 79(3) very strictly in Laumann (115/77), 
wnerestt refused to apply 1t in the case of family benefits payable under 
Belgian legislation to the stepfather of two eorphans who were in receipt 
of a German orphans' pension. In the Court's View, the family benerits 
in question did not overlap with the orphans' pensions as they were 
payable to the stepfather and not to the children - [1978] 3 C.M.L.R. 201 
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Une rete Asie ere 


Con. 
Ibid. Community law places the age of majority at twenty-one years. 


7 rece CTE Ca) 3 


100 é 
Article 1(1)(c) refers to "the children...of such nationals [the 


principal sii. 


101 , 
In which case they would appear to qualify as "dependent descendants" 


under Grerele Ti) )ta). 


eats eae ROXAS) wena 


eT bic. see the comment to fn. 98. 


eats OIC) Gow. 


10 ; : ; : : 
oa ee 1(1)(c) of Directive 73/148 refers exclusively to minor children. 


106 ; : : 
Article 10(1)(a) of Regulation 1612/68 refers to minor descendants 
WIth MOMrestriLebion as vo tne closeness of the family relationship. 


107articles 10(2) and 1(2) respectively. Nothing turns on the 
ditferent verbs used, nor, it is suggested, on the fact that Article 1O(2) 
of Regulation 1612/68 mentions only dependancy on the principal and 
inven under wails Voor: any relative being kept iby the principals tamiuly 
can be considered his dependant as well, and the principal's roof will 
normalinv be the equivalent, of the Tamily roor. 

108 

See Wyatt and Dashwood, op. cit., at p. 1317: 

"One cannot imagine a more potent disincentive to migration than the 
inability to provide a house for a dependent relative for whom one has 
assumed wresponsi pri ty.” 


KG 
7 See the discussion, supra, at pp. 415-416. 
110 ; ' 
IMPELEIES 1 Lia jp@wls Cases - 
coe Dirs. 64/221, arta Wes (2/7198, arts 157 15/35, ert ie see 
hes 26. 
2 


Seemin particular Fiorini, 32/15, 11916) | CoML nh Si35ae 5-3. 


See, too, the discussion, supra at pp. 421-422. 
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975) 2 CaM Len. Gao) ae 455. 


Nest of the cases dealing with social security rights involve 
the families of employed principals as it was Noy Unt 19S that 
Regulation 1408/71 was extended to self-employed persons. 
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ors 2 C.Ml.Re 442 at 455. This issue only arose in Fracas 
Ci (pias a iwheorericallpossipility as the child in question was under 
twenty-one. 


cee supra. D409. 


ee UOC VdESCUSsioOn, supra. pm. 413% 
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Chapter 4E 
THE SCOPE OF THE RIGHT TO EQUAL TREATMENT 


The Need for a Right of Residence 


The right to equal treatment, like all other personal mobility rights, 
flows ultimately from Articles 48 to 66 of the Treaty and so shares the 
nécessity for va work connection. | The question is whether it is available 
to persons who have acquired only a right of entry on the basis of a 
desire Pe or whether it is to be restricted to those who have secured 
a right of residence by virtue of having obtained employment or become 
self-employed. There is some merit in the view that a person cannot claim 
the same treatment as nationals until he has committed himself to living 
in tneir country afd to sharing their responsibilities towards, the host 
society.* On the other hand, certain elements of the right to equal treav— 
ment need to be available to an aspiring non-national resident, if he is 
not to be dissuaded from attempting to seek employment or self-employment 
in another member state. The most obvious of these is equality of oppor- 
tunity in obtaining employment or setting up a business, but there may also 
be reason for permitting the non-national to enjoy other benefits, if 
their denial would make it impracticable Tor him to, venture abroad.) Ihe 
underlying logic of personal mobility would thus seem to indicate a compro- 
mise between a strict prerequisite of residence and the general availability 
of equal treatment to all who have obtained a right of entry into the host 
Svare. 

Under such a compromise, persons who have met the necessary prerequisites 
for the acquisitionof the right of residence in the host state- would enjoy 


to the full all the facets of the right to equal treatment, as set out in 
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the preceeding pages; while those who have as yet only met the prerequisites 
Der acquiring a righty of entry * would enjoy only those facets that are 
necessary to remove obstacles to their displacement. This is, in fact, 
more or less the scheme adopted by the secondary legislation with respect 
to employed persons. It guarantees to the entrant equality of opportunity 
in obtaining employment, social and tax advantages for himself and his 
family for the length of their stay, end “ay rieznuon enuny wer his Family. ! 
Excluded ‘are’ the right to equal conditions of “employment, which, by its 
very nature, depends on the entrant obtaining» work and thereby acquiring 

a mmieneionmresidence,, tne right tc unlimited: social mand tax Aviad eaee 
the right of non-E.E.C. family members to pursue a livelihood,” housing, | 
and educational! | rights,and the family right of residence. |* With srne 
possible exception of-educational rights, all five last-named rights are 
properly withheld,” as. they <arexall premised on the non-national trans— 
ferring his! residence to the host state. What would’ be the: justification 
TOP I WermLEving ainon-hataonal faccess vo Scarce nousing Tacil1 Vics 1h he 

is not wet sure of remaining to use ‘chem, tor for according his family whe 
rights to work and residence when he, through whom such rights are derived, 
does not exercise them himself? The exclusion of educational rights is 
more problematical. If children are to be permitted to accompany their 
parents to another member state, it would appear incumbent upon that state 
tor see to their educational needs. However, the obligation lasts only as 
long as the family remains in the state, and so perhaps no special arrange- 
ments need be made for the children at Community law. This may explain 

the inapplicability of Article 12 .0f Regulataon 162/68 and of Directive 
Tad 48. in such Gipemetances = 


The secondary legislation relating to self-employed activities also 


excludes the right of non-E.E.C. family members to work!*+ and the family 
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residence rignt, |? where the principal has not yet established himself in 
the host state. But the incorporation of Title I of the general programmes 
into most of the directives on these activities makes their provisions 
available to both entrants and residents; |© and the further aincorporation 
of Title III with its general guarantee of equal treatment for the principal 
in all matters obscures any consistent distinction based on the rights 

of entry and residence. |! Nevertheless, the general principle behind the 
allocation of equality rights for the employed must also apply to the self- 
employed. And, if equal conditions of self-employment are to affect only 
those persons who have established themselves, as they must do despite the 
Enconporavion of Tiple 1, whvs can be taken as'a precedent for extending 
the limitation in order to bring the position of the self-employed into 
line with that of the employed. 

it should alSo) be noted that Article 8. of Directive S07i263.0n the 
exchangeability of driving licences issued by Member States applies only 
where a person transfers his residence from one member state to another. 
Piiselotas sensible: provision. ein the firs place, pal Wweallkely pinan a 
person's national driving licence will retain its validity Muring a 
temporary stay in another state. Secondly, the limitation operates to 
prevent, people going to take a.driving Lest iw another svace pureiy secause 
itis less rigorous than the domestic test. This provision apples to both 
employed and self-employed persons and to their families. 

Entitlement to social security benefits 2m The host ystate. which is 
another aspect of equal treatment, involves two separate considerations. 
One of these is the special arrangements that are made by Regulation 1408/71 
to ensure that a person continues to receive benefits from the competent 
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state notwithstanding his absence from that state. in jhe ease @1 Dene— 
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Pius inking for sicknéss and maternity, accidents at work, .<and occupational 
diseases, these are to be provided by the member state in which the 
recipient finds himself at the time the risk materialises. |? thas rule 
applies even where the recipient has no right of entry or residence in 
Chats Svave.en Ol LU 1S slut flevem. minder he regulation that he be covered 
by the national social security legislation of his home state.-> Uist 
in Maison Singer (44/65), which was a case dealing with the different 
topic of subrogation rights, a tourist was held by the Court of Justice 
to come within the special arrangements of Regulation 3, the predecessor 
to Regulation 1408/71. It dismissed the objection that the regulation, 
by permitting tourists to benefit from its provisions, went beyond the 
mandate of Article 51, which provides only for special social security 
arrangements for migrant workers and their families.“' 

The Maison Singer decision (44/65), confirming as it does the right 
to enjoy the benefit of Regulation 1408/71 regardless of any work connection, 
should not be thotight to confer on a person any right to equal treatmenu 
an ia Stave wnere he possesses no right of entry or residence. The member 
Stave that, pays out benefits in kind in cases of Sickness and vie dike 
is assuming NO responsibility tor the social Security coverage of tie 
recipients; rather, it is acting as) an agent of the recipient's competent 
state and can claim reimbursement from it for the expenditure thereby 
incurred .°* 

Actual responsibility for providing a person with social security 
benefits is a separate consideration. Jt arises only when a Member State's 
legislation becomes applicable to the person concerned, and the general 
rule is that the applicable legislation in matters of social security is 


5 


23 
that of the member state where a person is employed or self-employed. 
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There are exceptions to this rule, but all require a work connection be- 
fore a member State can become apes It might appear, therefore, that 
the right totsocial security will go hand in hand with the Ged OER Be) 
residence in a particular state, but this is not necessarily the case. 

This anomaly is due to the fact that, although the employees of domestic 
employers and self-employed persons who work temporarily in another Member 
State for purposes other than the provision of services may not qualify 

Per sca Teeny Of entry or residence,~> they can come under the social security 
lepistavion of the other Member state af their activity there lasts for 

more than a deere In all other circumstances, however, the right to 


social security coverage does presuppose a right of residence. 


ihe Company or Firm as Beneficiary 


Companies and firms derive their right to equal treatment from Article 
Bonol themlreaty,uwnhich provides, that they are protected by the Treaty i 
the same way as natural persons. They are also included as beneficiaries 
Or the ceneral programmes! andvenjoy the rights set outitherein and the 
effect Of their incorporation into the directives on self-employed actiayi— 
pee Like natural persons, they cannot be required to fulfill special 
conditions in order to obtain necessary authorisations, 9 made subyect be 
more onerous financial pirdenes 3 hindered in their access to sources of 
supply, >! given less favourable treatment in the event of nationalisation, ~~ 
and sovon. “AS with natural persons, Tormalitiesmwill nor be helidrto ampede 
free movement if they are not onerous to complete, do not cause unreasonable 
delay, and their fulfilment is not subject to a Member State's discretion.>> 


For example, a non-national company would have to comply with foreign 


registration requirements. 
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Obviously the right of companies and firms to equal treatment will 
be more limited than that of a natural person due to the fact that they 
are legal abstractions. Neither companies nor firms will need social 
security benefits, for example, or family and housing rights. Essentially, 
their right to equal treatment will be confined to equal conditions of 


doing business. 


The Question of Nationality 


Der necessity for b.E.©. nationality. As with ell the other personal: 


mobility rights, only persons with the nationality of a member state bene- 
fit under Community law from the right to equal treatment.~" Thas@icaves 
the problem of those Key non-E.E.C. personnel that are permitted to be sent 
to work and reside in another Member state and whose rights derive from 
cheir F.E.C. emplover"s right to pursue his livelihood under equal condi-— 
tlons: with nationals.>> 

it was’ suggested ian Chapter 2B that the rights of these persons should 
be kept to the minimum necessary for them to accept secondment to another 
member State, and that this did not include granting them the right vo 
remain in the host state after ending their working aie, = The same 
approach is recommended in the matter of equal treatment. OF course, it 
is Girricult to establish which of the benefits thar make up equal trear— 
ment should be excluded, as what would represent an insuperable obstacle 
for one worker will be easily tolerated by another. A somewhat arbitrary 
minimum would be the right to equality in employment, entitlement to all 
social and fiscal advantages that accrue from the contract of employment, 
and the right to be accompanied by a spouse and children together wath 


educational rights for the latter. Unfortunately the special social 


security arrangements, to which they should also be entitled, are only 
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available to them under Regulation 1408/71 if they are stateless persons 
or refugess in the member state of origin.>! Nor can they obtain them by 
recourse to the Treaty, as these arrangements do not flow diPecwiny ron 
the Treaty .>° They should, however, be entitled to actual social security 


coverage while in the host state, and, if they are excluded by national 


legislation, this right could be obtained by way of the Treaty. 


The position of domestic nationals. As in all other areas of personal 
mobility, domestic nationals only enjoy a right to equal treatment in their 
own country under Community law when they have severed their connection 
with that country. A British national, for example, who goes to reside 
and work in France and then returns to the United Kingdom, would have the 
rishi to be accompanied by is wile regardless or her nationality. in 
such a@ situation he would have become assimilated to the position of a 
French Matvional coming to work in’ the United Kingdom with a right vovequal 
treatment that includes derivative family righvs. By contrase the British 
national in Ayub {U.K.) had gone to Belgium to seek work but had returned 
home without having found employment and epee ed a IetenGrcie resi¢deneemim 
Belgium. As a result she had not severed her connection with the United 
Kingdom and could not bestow upon her Pakistani husband a right of entry 
into her own country. The Egyptian husband of a German woman who had never 
resided or worked outside her native Germany was denied a residence permit 
by arGerman couny for the same pean 7 Di is Siena reat Chavepoun 
thesevcases deal with derivative family rrehnts, for 1D 1s this aspect oF 


the right to equality that is most likely to affect domestic nationals who 


are not protected by Community law. They will rarely be vies Targer son 
discriminatory conditions of work or social legislation, as the discrim- 


ination is invariably directed against non-nationals. 
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AS a general principle, the exceptions of official aul nority and. PUDDLE 
service employment apply only to the right to pursue a Livelinood, as whey 
have been limited by the Court of Justice to access to positions falling 
within their scope. For this reason they have been discussed in detail 
an the preceeding chapter. 7° The exceptions do, however, effect the right 
to equal treatment in cases of promotion, which could be considered part 
of the conditions of employment, and of appointments to posts within 
professional and public bodies, which could come within the right of the 
neon=national vo play an equal rolle in the host society. 

The Court has not yet made a definite pronouncement on promotions, 
but logic would dictate that, where a@ position is unavailable to non- 

Kav venals Dy VLRtUe Of WLS Sensitive mature, Lc matters Iivite wow Tis 
acquired. |! By COnUrast,, Ume oOunciis has taken a. Very cleat pos ional 
Pespecu TG Certain potential public Service Activities Of Non=hationals. 
irticle 8(1) or Regulation 1612/68 permits member staves vo exclude them 
from the management of public bodies and public Offices while exercising 
their trade union rights. Article 3(1) of Regulation 1408/71 grants 
Simular Gdisererion to National authorities im the case of membership ot. 
the governing bodies of social security institutions. And the directives 
on self-employed activities routinely provide that high office in professional 
or trade organisations "may be reserved for nationals where, in pursuance 
of any provision laid down by by-law or regulation, the organisation con- 
cerned is connected with the exercise of official Suenome rot 


The provisions regarding trade union-related activity and the total 


discretion of member states in determining eligibility for membership in 


social security bodies probably accord with the scope of the 
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: 4 
exceptions. 2 ; However, the reservation of high office in 


professional and trade organisations for nationals goes beyond what the 
Court of Justice has interpreted Article 55 to permit. ?" There is no 
attempt to relate the reservation to posts that themselves necessarily in- 
VolVe5DNe exercise Of Official authority; 10 is Sutficient, according: vo 
the directives, that the organisation as a whole be so involved. Thus, 
unless the reservation can be regarded as an exercise by the Council of 
its deeming power under the second paragraph of Article cone iy 28 incon= 
SiSseny witn the Treaty as interpreted by the Court. 

TiesexcepuLens OF PUubIT eG policy, Security, and health WoO nor apply 


au all to the rignt Co equal treatment. t° Iney sare imMiced. by Ditce cus ve 


: ; 4 
64/221 to entry and pesidence | and, as. was pointed Out an Chapver, 2b, : 
LNiseLimeravion accOresawitm the Court's autitude thay vnere can be no 
justification for taking away a person's right to equal treatment in) the 


absence of SUffiCcient grounds for prohibiting his presence alvogevner in 


the host state. 
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FOOTNOTES 


Chapter 4E 


1 
pee Whapver Ty pp e-0, ‘Chapter 2h" op. Ti=73. Chapters2B, pe” Ty. 


oem : . 

This view 1s expressed by TC. Hartley, "The Internal Personal 
scope of the EEC Immigration Provisions," (1978), 3 European Law Review 
TOL rae aoe. 


*s366 Chapter 2B, pp. 107=109+ 


* See Chapter 24, pp.” 71-81. 


Co. HOG Ole /O0. ans l—6'. 


see PLOrUunL, 32/75, DTO7Ol ie GaMcl. Re Slorav S734 wiere tie Course 
or wustice held that Article 7(2) cf Regulation 1612768 makes Social 
Denefits®avarlable to the’ principal and his’ Family regardless of any 
lack of connection with his contract of employment provided they are 
SS LCeSsecn Um ialLnesnos bh Stace. 


‘oo, Dire. 166/300, ares. V6. 
oT ane is thewmplicavion of Fiorini (32/75) — see fae 6 
Cor Hee. V6l2/66, arc. i 1: 


%Co. Ree. 161-2/68, art. 901). 


"Go. Reg. 1612/68, art. 12; Co. Dir. 77/486, art. 1. 


Veer Dit. 68/360, art. 4ic). The language of the provision 12 io: 
very clear in this regard, but it may be assumed that paragraphs (c) and 
(d) of Article 4(3) do not become operative until paragraphs (a) and (b) 
have been complied with. 


eee the discussion of family educational rights in Chapter 4D, 
pp. 418-420. 


Tee Rege 1612/68, aru. 1. 


Ves Dir. 73/148, art. 6. Once again the language 1s obscure, but 
it would appear that the family right to residence under Article 6 is 
premised on compliance with Article 4(1) of the directive. 


Vem tie I of the General Programme on services requires only establish- 
ment in another Member State; Title I of the General Programme on establish- 
ment expressly includes those who wish to establish themselves. 


aut this guarantee may only relate to business activity - see 
Chapter 4A, pp. 308-309. 
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18 ; 
See the discussion on payment outside the competent Stave.) im 


Chapver 4C, poe 374-376. 


1 : 
"See Artuclesei( Iva) se 2201) (i), 852 aly 551i) of Regulation 1408/71. 


20 
Article 2(1). Not all national social security schemes, however, 
are covered by the regulation = see Chapter '4C, pp. 361-362. 


Vaemcets : : ; 
Tavs case is discussed in Chapter 1, p. 9 and Chapter 4A, 
Pp Gle-sise 


22 
Co. Reg. 1408/71, arts. 36, 63. This reimbursement can be waived, 


but that is purely an administrative decision and not an assumption of 
responsibility towards the person concerned. 


Co Res. V408/ (ert. a1 32) Ca). 


eccee Article 14 and the discussion in Chapter 4C, pp. 376-3380. 


ee Chapter 2A, pp. 73-76 and Chapver 2B, pp. 10e. 
eee (A(t) and 14a b) of Regulation! 1408/7 Ic 
eT ies ire 

28 


MOSt. OF tie directives alse rcorporate Tivie | -and so apply. vo 
companies and firms -— see Chapter 3D, pp. 


“Title IIIA of the general programmes, paragraph 2(c). 


eee Til paragraph 202)" 


Te iii. parseraph 218) 


eT ys TLE paragraph 2()) = 2\n) Of ehe General? rogramme cn 
SeERVICes. 


365 Chapter 4B, pp. 332-333. 


eeee Chapter 2 , Dp. si-e2, Chapter 2B, 5p. Io aad 
Chapter SD, pp- 264-2385. 
35 


See Chapter SB, .0p. 232-233; 


er aee pp. 109-110. 


Seunole 2(1) of Regulation 1408/71. 


e aee Chapter i) DP. 25-24. 
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Egyptian Husband (Germany). 
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ogee Chaprer Shie Pe. 209. 


2 ‘ 
see CO. Dir. 71/7 ie, art. 5(2). The summary of directives im the 
Appendix lists equivalent provisions in other directives. 
43 


pee Chapter Sh, pp. 292-294. 


ee Chaprer 2E, 90D. 202=—204), 


S66 Chapver™ 26. pp. 295-296. 


VOR Can, however, indirectly affect the right to equality = see 


the discussion of the van Duyn case (41/74) in Chapter 2D, pp. 152-1532 
47 
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Chapter 5 


THE CONCLUSION 


ee eee eee eee $NymuxNUL___ 


The right of entry. A natural person may enter another member state 
of the European Economic Community as of right in order to take up paid 
employment, to establish a business or to provide services or when he 
evingss a desire to do these things. “He may have to fulfil certain 
Community or national formalities, in default of which he may be subject 
to the imposition of sanctions. However, these sanctions cannot affect 
his right to enter the state concerned and must be proportionate to the 
gravity of the non-compliance; denial of entry or incarceration are not 
- permitted. 

The right Of entry is: not absolute. It can be denied by the prospec— 
tive, Nosu stave on erounds of DUbLice policy or public health! or where the 
non-national does not have the proper work connection. The intention or 
desire to set up a temporary establishment in another member State does 
not entitle a person to entry. The necessary work connection is also 
possibly lacking when services are to be provided in the host state to a 
recipient who resides in the same state where the provider is established, 
or when an employee works for a domestic employer in another member state 
ig a capacivy that. does not involve the provision ol semices on his 
enployer "Ss pines ihe Community Cormalilvres rererced  vormabeve concern 
the use of the public policy and public health exception and the enforce- 
ment of the work connection. 

The right of entry into other member States implies a right of exit 


from the member state of origin that is co-extensive in scope with the 
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first right. Such a right to emigrate is guaranteed by the secondary 


legislation. 


The right of residence. A natural person who has employment or has 
established a business or is providing services in another member state 
has : right to reside in that state. Persons who have entered another 
member State with the wish to do these things must be allowed to reside 
there on sufferance for a minimum period of three months. They acquire 
a right of residence only if their wish becomes reality. Both residents 
as of right and residents on sufferance may be required to comply with 
Community and national formalities, but the permissible sanctions differ 
iaetne two cases. As with the right of entry, the right of residence 
cannon bes atrfected by these Sanctions, which must also be proportionate 
EOmc nes eraytty O1 ne Ol. ence... olmitar protection, is Not ariorded: to 
residents on sufferance, whose stay in the host state is regulated 
exclusively by national law including all the sanctions for non-compliance 
with mational formalities that this entails. The only limitations, placed 
Upon this national autonomy are that 1 not operate so as to render 
worthless the right of entry nor be used to circumvent the restrictions 
Surrounding the use of the public policy and public health exception 
WLEM PeSpeCu iO entry 

There are two categories of the right of residence. Persons who 
are providing services in the host state on their own behalf or for a 
domestic employer and persons who are employed by an employer established 
Lig ila IlaeSie eee. under a contract lasting less than a year are entitled 
to a limited right of residence. This right is evidenced by a right of 
abode for self-employed providers and by a temporary residence permit 


for all employees where the stay exceeds three months, and by the travel 
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document with which the non-national entered the host state where the stay 
is for three months or less. The limited right of residence ends immediately 
the services have been performed or the employment ceases regardless of 
the status of the document attesting ite? Employees who have a contract 
of employment with an employer in the host Brae that Pasts for ayyear 
or more and self-employed persons who establish themselves have an un- 
limited right of residence, ! which must be evidenced by a residence permit 
valid for five years initially and automatically renewable. This right 
is unlimited as it continues even after the cessation of employment or 
self-employed activity in the host state provided that this occurs because 
Of retirement Or incapacity and in accordance with the criteria set out 
tithe secondary lgeie atten.” 

Neither the limited nor the unlimited right of residence are absolute. 
They can beth be denied for the same reasons as a prospective host state 
Gan advance for rérusing entry, namely, on grounds cf public policy and 
public beaten? and where the non-national does not have the proper work 
connection. '° They Can also be withdrawn for these reasons except that 
in the case of the public health exception, the disability or alilness 
concerned must have arisen prior to the non-national's acquisition of the 
right. 0 Riaioien the right may be withdrawn where the non-national is 
absent from the host state for more than six monvuhs consecuvively — unless 
the absence is occasioned by the obligation to pertorm military service 
= and where the Nnon=navional voludtarily ceases to be employed or 2ives 
up his business. Involuntary unemployment and permanent incapacity for 
work put an immediate end to the limited right of residence but, depending 
on when they occur, may not justify the host state in withdrawing the 


unlimited right of ageadcmee, | The secondary legislation seems to indi- 
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cate that self-employed persons may always be expelved Tor involuntary 
unemployment, but this may be inconsistent with the Treaty. '|* 

The Community formalities that attend the right of residence and 
with which the non-national must comply concern the use of the public 
policy and public health exception, the enforcement of the proper work 


connection and the issuance of documents to attest the right of residence. 


The recognition of companies and firms. The equivalent to the rights 
Of entry and residence for companies and firms is the right to recognition 
Of their corporate status in the host State. However, unlike the rights 

Of sentry and residence, the right to corporate recognition probably does 
HouUetlow Feom the Treaty, which as particularly untortumate as the Con— 
vVenvulon establishing a Community right to such recognition has nov yeu 

Decne ratiiaed. AS 2 result companies and firms must, rely on thew provisvenc 
Or matdonal law for recognition of their svarus in other member stares. 
This causes no problems im the case of secondary establishments and the 
PrOVislOn Of Services, but where a company wishes to Uransier a primary 
establishment that houses its central administration, it may indeed 
encounter difficulties in Member States that apply the real seat theory 

©f Corporate flaw. This theory holds that a company as created and 

governed by the law of the state of its central administration, and it 


can operate so as to eliminate the corporate status of an emigrating 


company and to require reincorporation from an immigrating company. 


The right to pursue a livelihood. The rights of entry and residence 
are relatively straightforward, as they require nothing more than the 
elimination of national measures that discriminate against non-nationals. 


Tt is rare that nationals are denied the right to enver or reside in their 


own country, and so it suffices to place non-nationals on an equal footing 
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with them. But when it comes to the right to pursue a livelihood in 
another member state, a more radical transformation of national laws and 
practices is necessary to make the right effective. What is Re qtal es airs 
not only the elimination of measures that discriminate against non-nationals 
but also the prohibition of laws that apply irrespective of nationality 
but which place non-nationals at a peculiar disadvantage because of the 
criteria upon which they are based. The Treaty, however, as interpreted 
by the Court of Justice, only forbids such general laws as discrimination 
in PRE Ah they ack an objective justification or constisute 2 dispro— 
POkttonatesinterterence with personal mobility 2m relation to the public 
Pood thaws they serve. This means that Some barriers to the right to pursue 
a livelihood will remain among the member states, and so the Treaty provides 
further for the harmonisation of national laws that will stall obstruct 
the exercise of the right even after its implementation. The harmonising 
Legislavion issued by the Council pursuant to tne Treaty has only parviaily 
removed these Darriers. 

The various national measures that can discriminate in law or in fact 
against non-nationals by preventing their exercise of the right to pursue 
a livelihood have been categorized in this study as a direct prohibition 
of the right, measures having an equivalent effect, and the subjection of 
the right to the fulfilment of prerequisites or to exceptionally onerous 
Conditions of exercise. Discrimination in fact occurs most frequently in 
the case of prerequisites. Substantive prerequisites, such as the need 
for the host state's qualifications, competence in its language or prior 
residence within its territory, will almost always place any non-national 
at a disadvantage in relation to nationals, while the delay involved in 


fulfilling formal prerequisites can totally vitiate the right of non- 
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nationals to provide services in the member state applying them. There 

Will not, however, be discrimination where these prerequisites can be 
objectively justified and are proportionate. Despite their more far- 
reaching effect, substantive prerequisites, with the exception of the 

need for prior residence, often demonstratively serve the public good, 

and, because of the importance of this public interest, will rarely be 

held to interfere unduly with personal mobility. |” Formal prerequisites 
that affect the right to provide services, on the other hand, are more 
difficult to justify, and, even where this is possible, they may be con- 
Sidered unnecessary where the provider has complied with similar formalities 
in his state of establishment. The application of prerequisites or any 
other restrictive measures on the basis of residence will also normally 
CONSTLUULE dU SCrimitatton wn racu,) althougw at can be justiiaed) in ihe 

case vor Non-resident providers by the need Lo enforce professional ules 

Of conduct where such rules ‘exist, there are no other less stringent ways 

of enforcing them, and the non-resident 1s not already adequately controlled 
by theauthorities of his state of establishment. 

The prohibition by the Treaty and its subsidiary secondary legis- 
tation of discrimination in law and an fact arrecting the non—naticnal's 
righe TOmpuUnsSUe Hen ereiood is complemented by other secondary legislation 
aimed at removing some of the restrictions onthe right, that’ still remain 
in national laws that escape the prohibition. On some occasions this 
takes the form of overriding national provisions despite their validity. 
Thus, the health care directives exempt non-nationals from the need to 
acquire competence in the language of the host state and, together with 
some other directives, dispense providers from the formal requirement to 


Obtain a permit or join a professional or trade organisation and from the 
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substantive prerequisite of passing professional Sent eeiae More 
frequently the legislation provides a harmonising mechanism to enable non- 
nationals to comply with valid national laws. This harmonising legislation 
consists of directives on the mutual recognition of qualifications, 
transitional arrangements that entitle non-nationals to have their business 
activities considered as the equivalent to the trade qualifications 
required by the host state, facilitative procedures for proving good 

repuce and other personal attributes, and coordination cf national laws 

on the taking up and pursuit of self-employed activities. This complemen- 
tary legislation does not, however, remove all the restrictions that are 
NODsprontibived Dy the Treaty, SO, tnav the comprenensivye right to pursue 
aplivelihood bestowed by the T[réaty Ws in fact Limited to those activicics 
that are capable of being exercised by non-nationals. Employees are in 
aaworse SOsi tion Tham seli—employed persons, "as only some or the compie— 
Mentery legislacion applies, to them. 

There is some controversy as to whether the prohibition on discrimina- 
tion applies as well to private individuals. The generally-held view is 
tiateprivace discrimination is only prohibived inj the case sot collective 
regulation. This would include the rules ef professional podies and 
cOliceriye soghaenteanee between employers and their workers. This view was 
disputed earlier in this study, and it was suggested that the individual 
acts of private employers are also subject to the prohibition. 

The right to pursue a livelihood is not directly affected by the 
exception based on public policy or public health or by the need to 
establish the proper work connection, but it will be indirectly affected 
if the non-national is denied entry or residence on these grounds. The 


right is, however, subject to the exceptions based on employment in the 
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public service and on self-employed activities that involve a connection 
With» the exercise of official authority. The latter exception has been 
restrictively interpreted by the Court of Justice to include only activi- 
thes that necessarily invelve the actual exercise of official authority, 
whereas the former would seem to apply to all public service positions 


ab etCResoptLon Or) the host Boeten 


ihe right to equality. The right to equality is* the most far= 
reaching of the personal mobility rights that a non-national enjoys at 
Community law, for it entitles him to nothing less than complete equality 
With Nationals in all areas of Life in the host state except for political 
agg Civic rights. The Latter rights have a political dimension thay socs 
beyond the economic parameters of the Treaty. Specific equality rights 
WiaGeace fuacanvecd by, the secondary Leszislacion are equal condicions, On 
work, access to social and tax benerits and to housing facilities available 
tO Natvionals, and the fight to be accompanied by one's family and to have 
family members enjoy the same right to equality as the principal. Discrim— 
Marton im fact. relating to any aspect OF the non-navicnal"s lite in che 
host state is subject to the same prohibition as discrimination in law, 
and it is more difficult for a host state to JuUSvITy general laws that 
affect this right to equality than it 1s with respect to the right to pursue 
a livelihood. Nevertheless some general laws that disadvantage non- 
fationals aré not capable of Correction on the basis of the Treaty right 
to equality because of the complex nature of the matters that they regu- 
late, and it is left to the Council to eliminate the discrimination in 
fact that they entail by ‘specific legislation. Two examples are double 
taxation and the recognition of a non-national's accrued benefits under 


another member state's social security scheme. The first matter is still 
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awaiting Council action, but the second has been comprehensively regulated 
by Regulation 1408/71. 

Despite the importance of the right to equality as the cement that 
holds up =the whole edifice of personal mobility within the egsmren ait 
is not spelled out in any great detail by the Treaty or the secondary 
legislation so that 1% has been up to the Court of Justice sto establish 
its comprehensive scope. And even where the secondary legislation does 
seu Outsspecific rights, Such as those referred to above, it is often 
thnecessarily restrictive. This is partictilarly so im the case of "family 
rights. Not only does the legislation deny these rights to the minor 
DUGEtndependeny children of the principals spouse, atealsowlamutssaccess 
to thewnOSbestateus educational facilities, to the principal secnal dren 
and allows only a right to paid employment to the non-E.E.C. spouse and 
paren These restrictions are incompatible with the principal's 
rights tvorhave his family enjoy complete equality win the host. state. 16 
iS also absurd to permit a grandchild, for example, to accompany ars 
grandparents to another Member State and then deny him access to its 
educational facilities or the right co work if News nov an hah. Cs national, 
ihnesCourteor Justice has not had an opportunity vo pronounce om these 
Pestrictions,.buUL it 1s to be hoped that 20 will reject them in che same 
Way as ti has rejected the limitation in Article 7(2) er Regulation 1(6i2/6e 
confining nom—nationals to only those social and vax benefits that arise 
from the principal's contract of employment. | 

The scope of the right to equality enjoyed by a resident on sufferance 
in ay nost stare is nov eae he is cerpaindy eacivied te equalivy oF 
opportunity in obtaining a job or setting up a bUSINeSss “and can be 


accompanied by his family while staying in the host state. He is also 
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probably entitled to available social benefits for the duration of his 
stay, and, although he has ho’ right of access to the social Securr ly ssoneme 
of the host state, he can receive unemployment benefits due from his home 
State. This may be, however, the limit of what he can expect. He does 
not, for example, benefit from the Community rules on the transferability 
Orydrivingslicentes andshas! howright, of accessitomhousing facilities an 

his eemporary hostestater, 

Neither thexsexception based on public policy and public health nor 
that for employment in the public service or for the exercise of official 
aucheratysapply directdy toythelraght of equality. They bothiarrect. at 
indirectly, however. If a person is denied entry or residence on grounds 
OF public» policy or public health, Ne willlnot be presen to exercise his 
Brchteorvequalityj;eitenesis barred fromeaicertain positionvorsaectiyvity, 
heameyostilt besablestouresideswithine the hostestave son suri ecrances bur 
With a reduced right to equality. “The ssecondvexception alsowmay ampange 
onethe righteto equality by permitting a member State to refuse promovion 
COSSeENSI vive pPOsibions within the public’ service te non=nationals and) ve 
€urtail the private activities of non-nationals that involve) the exercise 


oEteL i veal av enomin eo 


Ane. beneficiaries of the Community mobility pPights. Only navionals 
of a member state of the Community have autonomous rights of entry, 
residence, employment and equality. Non-E.E.C. family members derive 
their rights under Community mobility law from their E..E.C.. principal as 
do non-E.E.C. employees from their E.E.C. employer. But whereas such 
family members enjoy the whole gamut Cf mobility righvs, non-k hc: 


employees only derive those rights that are essential to permit their 


displacement to another Member State. It is unlikely that they are entitled 
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to continued residence upon retirment or incapacity, and it is uncertain 
whether their right to equality extends much beyond working conditions 
and the right to be accompanied by their family. It is also possible 
that non-E.E.C. recipients of services who reside within the Community 
derive the necessary rights from their E.E.C. provider to permit them to 
travel to his state of establishment to receive the services.~~ 
Domestic nationals occupy a singular position under the Treaty, which 
treats them in the same way as non-nationals except in the case of primary 
establishment. There seems to be ser eee for this differentiacion. 
and the Court of Justice has interpreted the Treaty as including domestic 
Detilehals=as Deneli cClarles oi AUS Personal, MObLiIvy Provisions sla all 
Situations, provided that they have severed their connection with their 
home ‘country by acquiring a right of residence in another member state. 
WOere TnI sets nou the case, they are mot covered by the Treary vat cal. 
Although companies and firms cannot derive a directly enforceable 
PIsie UO Fecognition within other member staves from tne Treaty. they 
ere entitled under it to pursue. a livelihood in conditions of “equally. 
This will not help much, however, if they are not accorded the legal 
€apacity to Carry e business. There iS some question whether the Treaty 
= Or Convention once it is ratified = includes the Anglo-Ivish partnership 
as a beneficiary of the Treaty provisions on personal mobility, but it 


must be assumed that it een" Otherwise 10 will quite simply have to 


be amended. 


Limitations and Lacunae in the E.E.C. Scheme 


ss SS SSS. SSS 


Introduction. Although the personal mobility provisions of Community 
law provide for all the rights that are necessary to bring about the free 


movement of persons between the member states of the Community, they are 
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not without significant limitations and inadequacies. Some of these 
derive from the nature of personal mobility espoused by the Treaty; others 
stem from the composition of the Community, consisting as it does of an 
association of sovereign states; still others result from peculiarities 


in the wording of the Treaty and the secondary legislation. 


dhe nature of personal mobility an the EeE.C. The Treaty, aims: av 
the achievement of economic personal mobility between the member states 
rather than political personal mobility. There is therefore no absolute 
righ Of “entry and residence ate Community law, which requires instead that 
a non-national have the appropriate work connection to the member state 


2 
4 There is some controversy surrounding 


hemwushes to enter and reside in. 
the pOSitiOn Of Tourists, who could be said to have a work connection vo 
the State whose Tourist industry services their needs. On the other 
hand=sthesricht of recipients to enter and reside im other member states 
iseascloss On the might accorded by the Treaty vo providers to uravel an 
order to perform their services. The better view would thus appear to be 
taat the fight of recipients exists only as an alvernavive to vne movemeny 
of ae provider, and no such alternative is relevant waere the provider 


18 indissolubly tied to his state of establishment as in the case of the 


COUrIST. andustry. 


Limitations arising from the exercise of national sovereignty. All 
the various derogations from the Treaty based on public polvey,, oubiie 
health, public service, the exercise of official authority and national 
security emanate from the political sovereignty of the Member States. All 
are concerned with the protection of national interests and values. Some 


attempt is made, however, to safeguard the Community concept of personal 


mobility against these emanations of polaveal Tragmentatiom.. lie 
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exception on grounds of public policy and public héatih, Gor ais tance, “is 
subject to strict Community guidelines for its use,~> although this comprol 
is undermined somewhat by the fact that member states are allowed to define, 
Subject to the loose supervision of the Court of Justice, which are the 
requirements of public policy that justify it invoking the exception. ~ 
With respect to the exclusion of non-nationals from positions in the public 
Service and from activities involving a connection with the exercise. of 
Official authority, the Court of Justice has placed quite Stringent limi- 
tations on the second of these exceptions while leaving the first untram- 
melled in Boone. | As a result some member states who have a broad 
definition of public service - it includes teachers in France and Germany, 
for example - are able to remove Significantly more positions from the 
application of the Treaty. No restrictions are placed by Community law 
a priori on the use of the national security exception, but it can be 
examined by the Commission or challenged in the Court of Justice by eivher 
the Commission Or another member State. All in all. iv is possible Go 
speak of a compromise, uneasy though it may be at times, between the 
demands of the supranational Community ideal and those of national self- 
iicerost.. 

Another emanation of national sovereignty are those general laws 
that disadvantage non-nationals but which are valid nonetheless because 
they can be objectively justified. In a way they represent a more potent 
obstacle to personal mobility than the exceptions, as they can affect any 
activity or employment and so remove it from exercise by non-nationals. 
Some headway has been made towards removing the discriminatory aspect of 
these general laws through harmonisation, but the problem SE pe isda. 


A non-national pharmacist or accountant, for example, has no effective 
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right to pursue his livelihood in the Community due to the lack of a 


directive on the mutual recognition of their qualifications. 


Inadequacies in the Community provisions. In most cases where the 
secondary legislation offers inadequate protection to the non-national 
against discrimination’ in the host state, it is) possible for the non- 
national to rely on the Treaty in order to make good the deficiency. It 

is not an ideal solution, however, as he will need to persuade the national 
Courie LOrreer thermatter to itherGourt. or istace: On other seccasi0ns 
where the secondary legislation grants rights that go beyond the scope of 
vhe dreary, vhnere is not even thiss recourses) “Thuss® thes children of selr— 
employed non-nationals, who are excluded from the application of Directive 
(17486, are not entitled to the minority educational rights that it be- 
Suows On the children of mon-national workers. 

More troublesome are the gaps and inconsistencies in the Treaty it- 
self, such as the exclusion of self-employed persons wishing to establish themselves 
temporarily) invancther Member state «the need Tor recipients of Services 
LOureside an a estate: other than therone where the provider=1s esvablished, 
the absence of any detailed provisions on the rights of non-E.E.C. 
employees or the right of self-employed persons to a continued right of 
residence, the singular treatment of domestic nationals, the exclusion 
of employees of domestic employers who are not providing services, and 
the apparent restriction of the right of equality to national treatment 
in the case of the self-employed and to conditions of work for employees. 
In most instances the Court has made good the inadequacies in the Treaty 
by a very liberal interpretation of the Treaty Or by upholding whe more 
generous legislation of the Ger vecbs Somer problems, however; “remain, 


such as those involving temporary establishments, the location of 
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recipients of services, employees of domestic employers and the precise 


roeiie.Oh non —K. Mr... Mavionale. 


Establishing the content of Community law. A final limitation with 
respect to the E.E.C. scheme of personal mobility is formal rather than 
substantive in nature and concerns the sources of Community law in the 

area. There is no comprehensive compilation of the provisions regulating 
personal mobility within the Community in any one place, nor does a piece 

on eszislat ton orva Treaty provision ona certain topic necessarily "spel? 
out all the rights involved. The Treaty itself is nota traite-loi but 

a traite-cadre that sets out general principles that are supposed to be 
Eleshedsouw by the secondary -legislation? “This legislation, however, is 

not always comprehensive and it is frequently issued in piecemeal fashion. 
There were five years between the regulation granting employees a right 

Of "continued residence ‘and the directive giving the same righy te self 
employed persons, while the latter had to wait ten years in order to be 
accorded the same social security rights as employees. And both the Treaty ~ 
and the secondary legislation aré subject to the interpretation of the 

Court of Justice, which has used this power co crucial -errecu by its 
pronouncements on the direct applicability of the Treaty and@-its attempt 

to interpret all Community provisions in such a way as to give shape to 

a consistent concept of personal mobility embracing all the rights necessary 
to make it up. The result is that a person not familiar with the sources 

of Community law may have great difficulty in ascertaining what the law 

is in the area of personal mobility. This study is an attempt to present 

a compilation of the various personal mobility Pights as they appear to 
exist as of December 31st 1982 within the European Economic Community. 


In some instances it has been possible to state definitively what the 


law is; in others reliance had to be placed on suggestion and conjecture. 
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Final Comments 


WM his book” on international economic policy, J.E. Meade advances 
the theory that significant migration from one country to another will 
only occur when the material benefits outweigh the intangible costs of 
migration, among which he lists the possibility of assimilation in the 
host state, the conditions of work that can be expected there and the 
cultural, social and religious differences that will be encountered.>” 
Within the European Community this theory holds true, for the largest 
migration has been that of workers from the impoverished south of Italy 
to the more prosperous northern member States. There has, of course, 
been some personal mobility between these northern states themselves, but 
on a much smaller scale. One has only to peruse the jurisprudence of 
PAeNCOUrU Ob JUSEICE LO see the discrepancy; 10m every [hveiiry or acre 
there are countless Casagrandes, Bonaffinis, and Sagulos. And, although 
the exodus from the mezzogiorno would doubtless have taken place anyway, 
it has probably been encouraged by the elimination by Community law of 
some of the intangible costs of migration. 

The value of the personal mobility provisions of the Community is 
tus Open tO question, for their erfrect would seem vo Mave been To inerease 
rather than decrease the economic disparities between the various regions 
of the Community.~- By encouraging the concentration of the working 
population in the more prosperous areas, it has helped to consolidate 
their economic preeminence, while the ensuing depopulation of the poorer 
areas may well have rendered the problems that besev, them even more 
intractable. As a population dwindles, social and public services are 
shut down, and the drop in available manpower and facilities makes an area 


even more unattractive for investors. Most insidiously of all, the migration 
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of its nationals to richer lands gives a positive incentive to a govern- 
ment to do little to remedy the ills that call forth the MLSratiomy ror 
not only does the exodus lessen the clamour for reform, it also leads to 
foreign currency remittances by the expatriates that become a Significant 
facvorsin the recipient state's economic stability. 

An effective way to counter this negative effect of personal mobility 
within the Community would be the coordination of national economic and 
social policies in order to level out the wdifferences in the "standard of 
living in the various Member States and the adoption of a common regional 
policy to eradicate the gross imbalances between certain regions of the 
Community .°- For only when a generally acceptable standard of living 
prevails throughout the Community will personal mobility become a matter 
of personal choice rather than economic necessity; only then will the 
Communicy “provisions tserve thetpeople who migrate: rather than whe interests 
thay epresently dicvave’ their migravion: 

But such developments have not yet proved eee Ape. Coordination 
of social policy has been achieved in certain areas of employment but 
htple Was "been done to standardize social security systems. The atvempts 
Aatea cOordinaviom.or national economic policies have been a2 cavalogue or 
lamentable failures, each ending in a monetary crisis. The initial attempt 
was Dasged on a group Of “committees, and this system perished id the 
currency instability of 1968-1969. Next came the scheme to impose 
Coordination by a strict control of currency paritives, which rejoiced 
in the unlikely name of "the snake in the tunnel." This, too, perished 
if the monetary crisis of 1973-1975, which was unleashed by the rise in 
oil prices. The present attempt, based like the snake-on the ill-conceived 
nation that coordination can be coerced by a common monetary system, 


seems likely to meet the same fate as its predecessors. Although this 
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time there has been some concession to economic realivy with the serting 
up of a sort of European reserve bank to assist member states in main- 
taining the value of their currencies, the scheme has recently been besser 
by Danish, Belgian and French devaluations beyond the 2.25% limit of 
permissible fluctuation. The United Kingdom is not even a member of 

this new European Monetary System, and the Franco-German cooperation 

upon which it is ultimately based is looking ever more fragile. As Smit 
and Herzog conclude, "the monetary union appears to have little chance of 
success in the long run unless it is accompanied by a high degree of 
coordination of economic policies." Such coordination is as far away 
as ever. The attempts at a common regional policy have proved no more 
fruitful, foundering each time on the member states' perennial insistence 
On their own national priorities. “Thus, des naine its sarily promise, the 
European Economic Community has remained a free market of goods, services 
and labour with a ruinously expensive and inefficient common agricultural 
pollicyeassits only achievement mm the areapor poltey coordination. And 
even allowing for some spread of wealth to the poorer areas, it has 
essentially been to the advantage only of the more prosperous areas of 
the Member svaves. 

This study must end, therefore, on a negative nove, for beneath the 
impressive facade of legal niceties 1s a concept of personal mobilivy 
that has brought little benefit to the people of Europe. The most that 
can be said of the Community provisions is that they have improved the 
lot of those who have been forced by economic necessity to abandon their 
native soil. Theoretically it could also be said of them that they have 
encouraged the cause of peace by permitting the peoplesof Europe to come 


to know each other. But mass migration more often than not reinforces 
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popular prejudices, and history would indicate that intercourse between 
peoples does little to lessen the irrational will to make war. The French 
and English nobilities of the fourteenth and fifteenth centuries made 
ferocious war upon each other despite their common ancestry and traditions 
and their frequent intermarriages; the common perils and common achieve- 
ments that should have bound together the American and Canadian settlers 
of the New World could not prevent the War of 1812; and even more 
recently, the world has been plunged into chaos and misery by the con- 
flict between the two major Germanic peoples of northern Europe that not 
even centuries of peaceful intercourse and mutual esteem could avert. 

Nor does modern Europe demonstrate any tendency to gainsay the lessons 

of history, for little or no progress has Deen made Loward political 
integration, while popular sentiment may be turning against the European 
ideal, Lndeed the 5 ee ae OF affairs 1s such thay Che most vespected 
German political magazine has characterized Europe as being "in a state 


: 3 
of sickness marked by the sure signs of approaching death." 2 
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FOOTNOTES 


Chapter 5 


1 
Inese srounds are discussed in Chapter 2D, pp. 144-157. 
2 
It has been suggested that the work connection may not be lacking 
in these circumstances - see Chapter 2A, 74-75, and p. 78 and Chapter 
2B. Ds. al OG. 


3see6 the discussion of this point in Chapter 2A, pp. 66-67. 
4 : 
Domestic employers may be covered by the Treaty even where they 


are nov providing services in the host state - see Chapter 2A, pp. 74=75 
and Chapter’ 2B, p. 108. 


>see tne @iscussieon Of This point an Chapter 2B, m. 96—97. 
O see ep eee 
¢ 


self-employed persons can never quality for a limited right of 
residence as their establishment in the host state must be permanent - 
see supra and Chapien 2h, p. fo and Chapter 2B, p.. 06. 


a iinese criteria are discussed in Chapter 2B, pp. 93-94. 


Baee ras le 


Me eee supra. 


lmcpulsion on grounds of involuntary unemployment and incapacity is 
discussed dn Chaprer 2B, Pp. W0s—106. 


ees ChesGiscusslom Of cnls point in Chapter 2B, 9p.) We>- 


'Sohey may be held to be disproportionate where they apply to providers 
who are already subject to such prerequisites im their state of “estabiisn-— 
meny — see Chapter 3B, pp. 225-221 - 


“Sone logic behind this particular dispensation is not entirely 
Cleaue= see Chapter sh, pp. 220-229 


ee the dascussion of this point in Chapter 3B, pp. 196-200: 


LW rhese exceptions are discussed in Chapter By Oe 2—295 and ieee). 


T see the discussion of the concept of personal mobility in Chapter 
1; pp. 3-4. 


these petty but intricate restrictions are discussed Sin Chapver 4p. 
Dp. 416-419. 
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19 
pee Chapter 4B, po. 347-248 and 4D, pp.) 42)=420" 


20 
The right to equality of the resident on sufferance is discussed 


in Chapter 4E, pp. 440-444, 
21 ; axe 

The better view, it 1s suggested, is that @ non-national has no 

right of access to such positions so that they aré beyond the scope of 

the right vo equality - see Chapter 3B, pp. 299 and 

Chapter 4E, pp. 447-448. 


Ze ; ; : Pee 
mec the discussion Of this possibility 1m Chapter 2h, p. S41. 


23 ; : : : 
pee Une discussion of this) problem in Chapter 26, po. 126-1208 


24 
pee supra and Chapter 1, pp..6-10 and Chapter 2A. op. 71-73 
and Chapter 2B 1p. 107. 


ainece guidelines are discussed in detail an Chapter 2D, pp. 144-157. 


26 ! : 
pee the discussion of the van Duyn case (41/74) in Chapter 2), 


PPS 150= 152. 


<'see the duscussion vor this exception in Chapver: SEY po. 292-294 


Sinden ArTICVE if Or the ireacy only national scourts 01 slast 
instance are bound to refer matters that concern an interpretation cf 
Communigy Law to. the Court of Jusvuice, puL even chen whey scan avoad a 
reference by claiming that the law is clear enough to apply 
immediately. 


“I c66 the. discussion of the Cotirt's approach in Chapter 1, pp. 7-8 
and’ pp. 29-37 and Chapter 44, pp. 310=315. 


30 


for His analysis of the effects of depopulation that are summarized above 
HN (WAS were « 


Stine attempts at the coordination of social and economic policy 
within the Community are discussed by Hans Smit and Peter Herzog, The Law 
of the European Economic Community (New York: Matthew Bender, 1976-1982), 


volume III. 


Prenat and Herzog, op. cit. Suppl. to 1, Pp. 1=13'. 


Die Welt, Nr. 14, 9th April, 1982 (translated from the original 


German). 
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FOOTNOTES TO APPENDIX 


axe A 
Directives marked by an asterisk apply to employed persons as iol ae 
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Pald aericultural workers in that Member state for a continuous period of 


ee 


two years. Dated 2 April] 1963, (963 3:0, 1323 (op. Edn, 1963=19645 p. 19). 


the directives concern either establishment or services separately or 
both together. The scope of each particular directive 1s indicated nere. 

‘oes indicate respectively whether the directive contains any 
liberalising, equalising or harmonising provisions. Diperalisine Drovisloms 
are those which aim at the elimination of national measures that preven 
a non-national from exercising his rights to earn a livelihood. Harmonising 
provisions are those that make it possible for non-nationals to contorm Uo 
the conditions attached by the host state to the exercise of the fignv. 
EQualising provisions assure tne non-national's right to pursue his liveli- 
hood on an equal footing with nationals. 


>The arabic numerals in brackets refer to the pertinent artmeire: in 
the dasreculLye. 


ous and MSS stand respectively for Member State and Member States. 
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establishment on agricultural holdings abandoned or left uncultivated 
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for more than two years. Dated 2 April 106351963 JO. 1326) (Sp. Edn, 


Saying down detailed provisions for the attainment of freedom to 


Sela ee ee ee ee ER Sa, 


provide services in agriculture and horticulture. Dated 14 December 1965, 


Se SS ee ee ee 


ere a ee ee ee fe ae ae a ee 


io pee as, See SS eS ee oe En Se ee on” 


Cone beneficiaries of Directive 63/261 already possess BlaSy weel{alaly, & 


“onis is an equalising and not a laberalisine directive, as Lt only 
extends the rights of persons who already have an existing right to pursue 
their livelihood as a result of Directive Oa7 202) CPs) 5313 2c dees 108 
create a right of livelihood for any new ellass Of Denerlevany. 


agricultural leases to farmers who are nationals of other Member svaves. 
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Dated 25 July 1967, 1967 J.O.L/190, Pp. TENS elere Oe ee eels 
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nationals of one Member State and established in another Member State. 
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Concerning freedom of access to cooperatives for farmers who are 
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14 ere 
The beneficiaries of Directives 63/261 and 63/262 already enjoy 


Eis =rpets Dy Vertue OF Areiele 4eor vhe directives. 


Member State. Dated 5 April 1968, 1968 J.0.L/93, p. 13 (Sp. Edn., 1968, 


peo 
16 : : yer ee 

The preamble to Directive 68/192 claims that the beneficiaries of 
Directive 63/262 already enjoy unrestricted access to credit, but this is 
nov sO.) Pursuant to Article 4 or Directive 63/202 access to crediy is only 
with respect to abandoned or uncultivated land, and Directive 67/530, which 
gives the beneficiaries of Directive 63/262 the right of free transrer, 
does not provide for a correspondingly wider access. Directive 68/192 
is thus necessary if such persons wish to obtain credit for land which 
does not conform to Directive 63/262. It should be noted, however, that 
this will be only an equalising measure, for beneficiaries of Directive 
63/262 who avail themselves of Directive 67/530 will already be pursuing 
their live lahnood under tae former direcvive. 


Tohis ts 2 Diberalising measure ror beneficiaries ef Directive 
57/531 if access to credit is a prerequisite for obtaining a lease, unless 
they are already exercising their livelihood pursuant to Directive bey 20a 


Ane ee eee Ss ee 


Stataue Dated 20 Decembere106e™ 1962 JO. 8/308, pet; (sp. B@dn., 1968, 
Dp. Seo. 


"9 s6e fie loOowilth respect to aid in tiis case. 


a ee fame bvewith respect to ald in this case. 


ol aying down detailed provisions for the attainment of freedom of 


establishment in respect of self-employed persons DroOvidine sagriculvural 
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and norticultural services. Dated 16 December 1979, 1971 wrO S/S, 0 124 
Cp sidheweiO74s, ps 22.) 
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the personal services sector. Dated 15 @ctoper 1968, 1968) .0.17 260, 
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to provide services in respect of activities of self-employed persons in 


“concerning the attainment of freedom of establishment and freedom 
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the wholesale coal trade and activities Of ianbermediartes in The “coal 
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The exportation of films for distribution and commercial exploitation 
ifm another member State is considered to constitute the provision (of <a 
service rather than the export of goods - see Preamble to Direevive 
63/60. 
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Although this directive is primarily a harmonising directive, aay 


contains certain liberalising and equalising provisions that give closer 
aecucmbeation vo rights that flow directly trom whe Ireavy — see 
Chapter 3G, p.. 254. 
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Somewhat unusually - and inconveniently - the scope of this 


liberalisation is delineated in Coordination Directive 737239. 
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"On measures to facilitate the effective exercise of freedom of 
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The Reyners decision (2/74) obviated the need Wieh respect, sO -Girecy 
lireminsurance for a counterpars to Directive (37250. 


2 . ; 2 ; ; ! 
i Details of this coordination are discussed in Chapter 3C, pp. 256-257. 
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q Although the directive is primarily a harmonising directive, iv 
contains certain liberalising provisions that give closer arureoulauon 
toumignve that. plow direct ly irom ie ireatye = see Ctapuet 3G DP -nce(—205. 


these matters are thus effectively excluded from the scope Or ame 
Treaty viene to provide legals services — see Chapter 3C, pp. 267-268. 


seus provision does not amount to mutual recognition of qualifications; 
it is merely an acknowledgement of the person's status in his home state. 
Thus, the foreign lawyer is required by Article 2 of the directive Lo 
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manufacturing and processing industries. Dated 7 July 1964, 1964 J.O. 


1880 (Sp. Edn-3 1963-1965, p-. 155). 


12 4 similar provision is found in Article 2 or Directive 647428 
on Mining and Quarrying. The aim of the restriction to a single ourler 
is to avoid creating a disturbance in a market that has not yeu been 
liberalised. With respect to Directive 64/429, wholesale trade was 
already liberalised by Directive 64/223 with the exception of trade in 
toxic products, which was liberalised by Directive 74/557; retail trade 
was liberalised by Directive 68/363 with the same exception for trade an 
toxic products. 
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wholesale trade was already liberalised pursuant to Directive 64/223 
except for the wholesale coal trade, which was liberalised by Directive 
70/522. The retail trade was not liberalised until the issuance of 
Directive 66/363. 
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SPs es amended by Directive 78/619, 1978 0.J.L/225, p. 41. 
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9 Details of this coordination are discussed in Chapter 3C, pp. 260-261. 
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the use Of toxic products, am) the course oT ACbiVities thal were 
liberalised pursuant to Directive 64/426 (Manufacturing and Processing) 
and 68/365 (Food Industry) is governed by the transitional measures set 
out in Directives 64/427 and 68/366 respectively - see Preamble to 
Divecti ve (4/550. as 
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\03nnade in tobacco and salt is traditionally a monopoly of tne Svate 
in some member states of the EEC. 
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